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Item 1.01. Entry into a Material Definitive Agreement
 

Purchase Agreement
 
On July 24, 2020, NRG Energy, Inc. (the “Company”) entered into a Purchase Agreement (the “Purchase Agreement”) by and among the Company,

Centrica plc, a public limited company organized under the laws of England and Wales (“Parent”), Centrica Beta Holdings Limited, a limited company
organized under the laws of England and Wales and a wholly owned indirect subsidiary of Parent, Centrica Gamma Holdings Limited, a limited company
organized under the laws of England and Wales and a wholly owned indirect subsidiary of Parent, Centrica US Holdings Inc., a Delaware corporation and a
wholly owned direct subsidiary of Centrica Beta Holdings Limited (the “Transferred US Entity”), and Direct Energy Marketing Limited, a company
organized under the laws of Ontario and a wholly owned direct subsidiary of Centrica Gamma Holdings Limited (the “Transferred Canadian Entity”),
pursuant to which the Company has agreed to purchase Parent’s North American energy supply, services and trading business, Direct Energy (the
“Business”).

 
Subject to the terms and conditions of the Purchase Agreement, the Company will acquire the Business at the Closing (as defined below) through

the acquisition of (i) all the issued and outstanding common shares of the Transferred US Entity and (ii) all the issued and outstanding common shares of the
Transferred Canadian Entity (such acquisitions, together with the other transactions contemplated by the Purchase Agreement, the “Transaction”). The
purchase price for the Transaction is $3.625 billion in cash, subject to certain adjustments set forth in the Purchase Agreement.

 
The Purchase Agreement contains customary representations, warranties and covenants related to the Business and the Transaction. Between the

date of the Purchase Agreement and the completion of the Transaction, Parent has agreed to use commercially reasonable efforts to operate the Business in
the ordinary course of business and has agreed to certain limitations on the operation of the Business, and its ability to make changes to the Business as set
forth more fully in the Purchase Agreement.

 
Under the terms of the Purchase Agreement, each of the parties has agreed to use its reasonable best efforts to, among other things, make all

necessary or advisable regulatory filings, obtain all necessary or advisable approvals and/or consents and defend against actions challenging the Transaction.
In connection therewith, the Company has agreed to take actions to obtain such approvals or consents so long as such actions would not, and would not
reasonably be expected to, have a material adverse effect on the Company’s or the Business’s assets, properties, financial condition or operations, as
determined in accordance with the terms in the Purchase Agreement (a “Burdensome Condition”).

 

 



 

 
Under applicable UK law, and in accordance with the provisions of the Purchase Agreement, Parent is required to obtain the approval of its

shareholders for the sale of the Business. The Purchase Agreement includes a customary “no-shop” provision in favor of the Company, prohibiting Parent
from soliciting, participating in discussions or providing diligence information related to a third-party offer for the Business. Parent may, however, enter into
a confidentiality agreement with or otherwise engage a third party if such third party provides an unsolicited offer that the Board of Directors of Parent (the
“Parent Board”) determines in good faith is, or is reasonably likely to lead to, a proposal which is more favorable to Parent or its shareholders from a
financial point of view or, consistent with the Parent Board’s fiduciary duties, is otherwise on more favorable terms to Parent or its shareholders (a “Superior
Proposal”). The Purchase Agreement imposes customary obligations on Parent with respect to the Company’s right to information with respect to an
unsolicited competing offer and the Company’s right to seek to match such competing offer.

 
The Purchase Agreement required Parent to submit a near final version of its shareholder circular to the Financial Conduct Authority of the United

Kingdom (“FCA”) by July 27, 2020 and to use best efforts to obtain final approval of its shareholder circular from the FCA by no later than July 31, 2020.
Thereafter, Parent is required to send the shareholder circular to Parent’s shareholders as promptly as reasonably practicable (and in any event no later than
three (3) business days following approval of the shareholder circular) and to convene the Parent shareholder meeting on the business day that is fourteen
(14) “clear” days from the date the shareholder circular is deemed to have been received by Parent’s shareholders, subject to Parent’s right to adjourn or
postpone its shareholder meeting to the extent required to disseminate new information to shareholders (as may be required by law), or otherwise to give
effect to the Company matching rights with respect to a potential Change in Recommendation (as described below) or a potential Superior Proposal that the
Parent Board is considering. Parent is required to include, in its shareholder circular, a unanimous recommendation from the Parent Board of the shareholder
resolution to approve the Transaction; provided, however, that if the Parent Board determines in good faith, after giving effect to the Company’s information
and matching rights contained in the Purchase Agreement, that making such recommendation would be inconsistent with its fiduciary duties, Parent may
withdraw or modify such recommendation (a “Change in Recommendation”). In the event the Parent Board effects a Change in Recommendation in
accordance with the terms of the Purchase Agreement, the Purchase Agreement will automatically terminate.

 
The completion of the Transaction is subject to customary Closing conditions, including, among others, (i) the expiration or termination of the

applicable waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976 and the receipt of approvals under or expiration or termination of
applicable waiting periods under the Competition Act (Canada) and Section 203 of the Federal Power Act (the “Required Governmental Approvals”), and
that none of the Required Governmental Approvals impose or would impose a Burdensome Condition; (ii) the absence of any judgment, law or agreement
with a governmental entity which prohibits, delays, enjoins, or makes illegal the Closing or imposes a Burdensome Condition; (iii) approval of the
Transaction by Parent’s shareholders; and (iv) customary conditions regarding the accuracy of the representations and warranties and compliance by the
parties in all material respects with their respective obligations under the Purchase Agreement. The Transaction is not subject to a financing condition. The
closing of the Transaction (the “Closing”) is targeted by year end 2020, subject, among other things, to satisfaction of the foregoing conditions.

 

 



 

 
The Purchase Agreement includes customary termination provisions in favor of the Company, on the one hand, and Parent, on the other hand,

including by the Company or Parent if the Closing has not occurred on or before July 24, 2021 (as such date may extended for two (2) separate three (3)
month periods if necessary to obtain required regulatory approvals, through January 24, 2022). Each of the Company and Parent can also terminate the
Purchase Agreement if a governmental entity issues a final, non-appealable judgment or enacts a law that permanently prohibits the Transaction. In addition,
the Company can terminate the Purchase Agreement if any governmental entity issues a final, non-appealable judgment or enacts a law that imposes any
action or condition that constitutes, or is reasonably likely to constitute, a Burdensome Condition. In the event the Purchase Agreement is terminated in
certain circumstances, including as a result of a failure to obtain approval under certain antitrust and competition laws, the Company is required to pay Parent
a termination fee of $180,000,000.

 
The Purchase Agreement also contains a customary provision allowing Parent, prior to receiving the approval of its shareholders, to terminate the

Purchase Agreement in order to concurrently enter into a definitive agreement providing for a Superior Proposal. In addition, the Purchase Agreement may be
terminated by either Parent or the Company in the event Parent’s shareholders fail to approve the Transaction at the Parent shareholder meeting. The
Purchase Agreement will automatically terminate upon a Change in Recommendation that is not withdrawn by the end of a notice period. In the event the
Purchase Agreement is terminated in connection with a Superior Proposal, a Change in Recommendation or the failure to obtain Parent shareholder approval
of the Transaction, then, in any such case, Parent is required to pay the Company a termination fee of $30,027,250.

 
Both the Company and Parent have agreed to indemnify the other party for losses arising from certain breaches of covenants under the Purchase

Agreement and other liabilities, subject to certain limitations. None of the representations and warranties in the Purchase Agreement survive Closing, and the
Company’s sole recourse in the event of breaches of representations or warranties in the Purchase Agreement will be to a representation and warranty
insurance policy procured by the Company upon signing that will be effective upon the Closing.

 
In connection with the Closing, the Company and Parent will enter into certain additional ancillary agreements, including a transition services

agreement.
 
The foregoing description of the Purchase Agreement does not purport to be complete and is qualified in its entirety by reference to the complete

text of the Purchase Agreement. A copy of the Purchase Agreement is filed as Exhibit 2.1 to this Current Report on Form 8-K and is incorporated herein by
reference. The representations, warranties and covenants set forth in the Purchase Agreement have been made only for the purposes of the Purchase
Agreement and solely for the benefit of the parties thereto and may be subject to limitations agreed upon by the contracting parties, including being qualified
by confidential disclosures made for the purposes of allocating contractual risk between the parties to the Purchase Agreement instead of establishing these
matters as facts. In addition, such representations and warranties were made only as of the dates specified in the Purchase Agreement and information
regarding the subject matter thereof may change after the date of the Purchase Agreement. Accordingly, the Purchase Agreement is included with this filing
only to provide investors with information regarding its terms and not to provide investors with any other factual information regarding the Company or its
business as of the date of the Purchase Agreement or as of any other date. Investors and security holders should not rely on such representations and
warranties as characterizations of the actual state of facts or circumstances, since they were made only as of a specific date and are modified in important part
by the underlying disclosure schedules. In addition, certain representations and warranties may be subject to a contractual standard of materiality different
from what might be viewed as material to stockholders.

 

 



 

 
Commitment Letter
 
In connection with entry into the Purchase Agreement, the Company entered into a Commitment Letter (the “Commitment Letter”), by and among

the Company, Citigroup Global Markets Inc. (“Citi”), Credit Suisse AG and Credit Suisse Loan Funding LLC (together with Credit Suisse AG, “Credit
Suisse”). Pursuant to the terms of the Commitment Letter, each of Citi and Credit Suisse committed to provide to the Company and act as joint lead arrangers
and joint active bookrunners in respect of a senior secured 364-day bridge term loan facility (the “Bridge Facility”) in a principal amount not to exceed
$5,500,000,000, for the purposes of financing the Transaction, funding liquidity, credit support and cash collateral needs or obligations of the Business and
paying fees and expenses in connection with the Transaction and certain other third-party payments in respect of arrangements of the Business determined by
the Company to be necessary or advisable in connection with consummation of the Transaction. The Commitment Letter provides that the terms of the
Bridge Facility will be substantially consistent with the Company’s existing Second Amended and Restated Credit Agreement, dated as of June 30, 2016 (as
amended, restated, amended and restated, supplemented or otherwise modified from time to time, the “Existing Credit Agreement”), with such modifications
as may be necessary to reflect the Transaction, operational and technical requirements as may be necessary to effectuate the Bridge Facility loans, and other
customary modifications and certain other modifications set forth in the Commitment Letter. The Bridge Facility will be secured by the collateral that secures
the Existing Credit Agreement, on a pari passu basis, and will be guaranteed by the guarantors under the Existing Credit Agreement. The aggregate
commitments in respect of the Bridge Facility shall be mandatorily reduced (or prepaid, as applicable) in connection with the receipt of the net proceeds of
certain debt issuances, equity offerings and certain asset sales or in respect of the commitments of certain debt issuances. The Bridge Facility is subject to
satisfaction of certain availability triggers and certain closing conditions set forth in the Commitment Letter.

 
The foregoing description of the Commitment Letter does not purport to be complete and is qualified in its entirety by reference to the complete text

of the Commitment Letter. A copy of the Commitment Letter is filed as Exhibit 2.2 to this Current Report on Form 8-K and is incorporated herein by
reference. The representations, warranties and covenants set forth in the Commitment Letter have been made only for the purposes of the Commitment Letter
and solely for the benefit of the parties thereto and may be subject to limitations agreed upon by the contracting parties, including being qualified by
confidential disclosures made for the purposes of allocating contractual risk between the parties to the Commitment Letter instead of establishing these
matters as facts. In addition, such representations and warranties were made only as of the dates specified in the Commitment Letter and information
regarding the subject matter thereof may change after the date of the Commitment Letter. Accordingly, the Commitment Letter is included with this filing
only to provide investors with information regarding its terms and not to provide investors with any other factual information regarding the Company or its
business as of the date of the Commitment Letter or as of any other date. Investors and security holders should not rely on such representations and
warranties as characterizations of the actual state of facts or circumstances, since they were made only as of a specific date and are modified in important part
by the underlying disclosure schedules. In addition, certain representations and warranties may be subject to a contractual standard of materiality different
from what might be viewed as material to stockholders.

 

 



 

 
Forward-Looking Statements
 

This Current Report contains “forward-looking statements” within the meaning of the federal securities laws. Such statements generally include the
words “believes,” “plans,” “intends,” “targets,” “will,” “expects,” “suggests,” “anticipates,” “outlook,” “continues,” or similar expressions. Forward-looking
statements include, without limitation, statements about the Transaction and the anticipated timing thereof; expected financial positions; results of operations;
cash flows; financing plans; business strategy; operating plans; capital and other expenditures; competitive positions; growth opportunities for existing
products; benefits from new technology and cost reduction initiatives, plans and objectives; and markets for securities. The Company cautions that these
statements are based on current estimates of future performance and are highly dependent upon a variety of factors, which could cause actual results to differ
from these estimates. Among other risks and factors, the Company’s results are subject to general economic conditions, variation in demand from customers,
the impact of geopolitical activity on the economy, continued market acceptance of the Company’s new product introductions, uncertainties with respect to
the timing and terms of any disposition (including the timing of the Transaction), the successful integration of acquisitions, restructurings, operating margin
risk due to competitive pricing and operating efficiencies, supply chain risk, material and labor cost increases, tax reform, foreign currency fluctuations and
interest rate risk. See the Company’s Form 10-K for the fiscal year ended December 31, 2019 and Form 10-Q for the quarter ended March 31, 2020 filed with
the Securities and Exchange Commission for further information regarding risk factors. The Company disclaims any obligation to publicly update or revise
any forward-looking statements as a result of new information, future events or any other reason.
 
Item 2.02.  Results of Operations and Financial Condition
 

On July 24, 2020 the Company issued a press release announcing that the Company would hold an investor call to discuss its acquisition of the
Business as well as a preview of certain preliminary financial results of the Company’s second quarter 2020 financial results.
 

In connection with the press release, on July 24, 2020 the Company held an investor call via webcast, which is posted to the Company’s Investor
Relations website under Presentations & Webcasts. The preview of the preliminary results of operations and financial condition discussed during the investor
call is attached as Exhibit 99.1 to this Current Report on Form 8-K.  The Company plans to report second quarter 2020 financial results by press release and
presentation on or about Thursday, August 6, 2020.
 

The information in this Current Report on Form 8-K and the exhibit attached hereto shall not be deemed “filed” for purposes of Section 18 of the
Securities Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities of that section, nor shall it be deemed incorporated
by reference in any filing under the Securities Act of 1933, as amended, or the Exchange Act, except as expressly set forth by specific reference in such
filing.
  

 



 

 
Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits:
 
Exhibit 
No.

 
Description

2.1*   Purchase Agreement, dated as of July 24, 2020, by and between the Company, Parent, Centrica Beta Holdings Limited, Centrica
Gamma Holdings Limited, Centrica US Holdings Inc. and Direct Energy Marketing Limited.

   
2.2*  Commitment Letter, dated as of July 24, 2020, by and between the Company, Citi and Credit Suisse.
   
99.1  Preliminary Results of Operations discussed during the July 24, 2020 Investor Call
   
104  Cover Page Interactive Data File. The cover page XBRL tags are embedded within the inline XBRL document (contained in Exhibit

101)
   
* Schedules and similar attachments have been omitted pursuant to Item 601(b)(2) of Regulation S-K because it is both not material and would likely cause
competitive harm to the Company if publicly disclosed.
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Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 

 NRG Energy,
Date: July 30, 2020  
 /s/ Christine A. Zoino
 Christine A. Zoino
 Corporate Secretary
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PURCHASE AGREEMENT
 

THIS PURCHASE AGREEMENT, dated this 24th day of July, 2020 (this “Agreement”), is among Centrica plc, a public limited company organized
under the laws of England and Wales (“Parent”), Centrica Beta Holdings Limited, a limited company organized under the laws of England and Wales and a
wholly owned indirect subsidiary of Parent (the “US Seller”), Centrica Gamma Holdings Limited, a limited company organized under the laws of England
and Wales and a wholly owned indirect subsidiary of Parent (the “Canadian Seller” and, together with the US Seller, “Sellers” and each individually, a
“Seller”), Centrica US Holdings Inc., a Delaware corporation and a wholly owned direct subsidiary of the US Seller (the “Transferred US Entity”), Direct
Energy Marketing Limited, a company organized under the laws of Ontario and a wholly owned direct subsidiary of the Canadian Seller (the “Transferred
Canadian Entity” and, together with the Transferred US Entity, the “Transferred Entities”), and NRG Energy, Inc., a Delaware corporation (“Purchaser”).

 
WHEREAS, Parent, the US Seller and the Canadian Seller, through their respective Subsidiaries, are engaged in the North American

Business;
 
WHEREAS, prior to the Closing, on the terms and subject to the conditions set forth in this Agreement, Parent will cause (a) the

Transferred NA Assets to be transferred to, and the Assumed NA Liabilities to be assumed by, the Transferred Group Members and (b) the Transferred
Excluded Assets to be transferred to, and the Assumed Excluded Liabilities to be assumed by, Parent or one or more of the Parent Subsidiaries (other than the
Transferred Group Members), in each case pursuant to the Pre-Closing Transfer Plan; and

 
WHEREAS, on the terms and subject to the conditions set forth in this Agreement, Parent will cause Sellers to, and the applicable Seller

will, sell to Purchaser, and Purchaser will purchase from the applicable Seller, (a) all the issued and outstanding common shares, par value $0.01 per share, of
the Transferred US Entity (the “Transferred US Entity Common Shares”) and (b) all the issued and outstanding common shares, no par value, of the
Transferred Canadian Entity (the “Transferred Canadian Entity Common Shares” and, together with the Transferred US Entity Common Shares, the
“Transferred Shares”).

 
NOW, THEREFORE, in consideration of the mutual promises and representations, warranties, covenants and agreements hereinafter set

forth, and other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties hereto, intending to be legally
bound hereby, agree as follows:

 
ARTICLE I

THE PRE-CLOSING TRANSFERS
 

SECTION 1.01. The Pre-Closing Transfers. (a) On the terms and subject to the conditions set forth in this Agreement, prior to the Closing,
Parent and Sellers shall cause the following transactions to occur (collectively, the “Pre-Closing Transfers”), in each case in accordance with the Pre-Closing
Transfer Plan:

 

 



 

 
(i) if any NA Assets are held by Parent or a Parent Subsidiary (other than a Transferred Group Member) prior to the Closing, Parent

shall, and shall cause all applicable Parent Subsidiaries to, assign, transfer, convey and deliver to a Transferred Group Member, free and clear of all
Liens (other than Permitted Liens and any Liens that exist as of such date) and Parent and Sellers shall cause the applicable Transferred Group
Member to accept from Parent and any such applicable Parent Subsidiary, all of Parent’s and such Parent Subsidiary’s right, title and interest in, to
and under all such NA Assets (the NA Assets to be assigned, transferred, conveyed and delivered to a Transferred Group Member pursuant to this
Section 1.01(a)(i), collectively, the “Transferred NA Assets”), except for any Delayed Transfer Assets/Liabilities;

 
(ii) if any NA Liabilities are Liabilities of Parent or a Parent Subsidiary (other than a Transferred Group Member) prior to the Closing,

Parent and Sellers shall cause a Transferred Group Member to irrevocably assume and agree to faithfully pay, perform and discharge when due all
such NA Liabilities (the NA Liabilities to be assumed by a Transferred Group Member pursuant to this Section 1.01(a)(ii), collectively, the
“Assumed NA Liabilities”), except for any Delayed Transfer Assets/Liabilities;

 
(iii) if any Excluded Assets are held by a Transferred Group Member prior to the Closing, Parent and Sellers shall cause such

Transferred Group Member to assign, transfer, convey and deliver to Parent or a Parent Subsidiary (other than a Transferred Group Member), free
and clear of all Liens (other than Permitted Liens and any Liens that exist as of such date), and Parent shall, or shall cause the applicable Parent
Subsidiary to, accept from such Transferred Group Member, all of such Transferred Group Member’s right, title and interest in, to and under all such
Excluded Assets (the Excluded Assets to be assigned, transferred, conveyed and delivered to Parent or a Parent Subsidiary pursuant to this Section
1.01(a)(iii), collectively, the “Transferred Excluded Assets”), except for any Delayed Transfer Assets/Liabilities;

 
(iv) if any Excluded Liabilities are Liabilities of a Transferred Group Member prior to the Closing, Parent shall, or shall cause a Parent

Subsidiary (other than a Transferred Group Member) to, irrevocably assume and agree to faithfully pay, perform and discharge when due all such
Excluded Liabilities (the Excluded Liabilities to be assumed by Parent or a Parent Subsidiary pursuant to this Section 1.01(a)(iv), collectively, the
“Assumed Excluded Liabilities”), except for any Delayed Transfer Assets/Liabilities; and

 
(v) the Pre-Closing Employee Matters.
 
SECTION 1.02. NA Assets; Excluded Assets. (a) For purposes of this Agreement, “NA Assets” means the following assets of Parent

or any Parent Subsidiary immediately prior to the Closing, in each case other than the Excluded Assets and any assets with respect to Taxes:
 

(i) all owned real property, leasehold estates and other interests in real property used or held for use primarily in the operation or
conduct of the North American Business, in each case together with all buildings, structures, improvements and fixtures thereon and all easements
and rights of way pertaining thereto or accruing to the benefit thereof and all other appurtenances and real property rights pertaining thereto
(collectively, the “NA Real Property”);
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(ii) all tangible personal property and interests therein, including machinery, equipment, computer hardware, furniture, furnishings,

tools, vehicles, raw materials, works-in-process, supplies, parts and other inventories, that are used or held for use primarily in the operation or
conduct of the North American Business;

 
(iii) (A) all Intellectual Property Rights set forth on Section 1.02(a)(iii)(1) of the Disclosure Letter and (B) all owned Intellectual

Property Rights to the extent used or held for use primarily in the operation or conduct of the North American Business, including the NA
Registered Intellectual Property (collectively, the “NA Intellectual Property Rights”);

 
(iv) all issued or granted Governmental Approvals and all pending applications therefor to the extent used or held for use primarily in

the operation or conduct of the North American Business, in each case to the extent such Governmental Approvals are transferable (collectively,
the “NA Governmental Approvals”);

 
(v) subject to Section 1.06, all Contracts to which a Transferred Group Member is a party and all other Contracts that are used or held

for use primarily in, or that arise primarily out of, the operation or conduct of the North American Business, including the Contracts set forth in
Section 1.02(a)(v) of the Disclosure Letter (collectively, the “NA Contracts”);

 
(vi) subject to Section 1.07, all rights related to the Purchaser Portion of any Shared Contract;
 
(vii) all accounts receivable to the extent arising out of the operation or conduct of the North American Business;
 
(viii) all credits, prepaid expenses, rebates, deferred charges, advance payments, security deposits and prepaid items to the extent used

or held for use primarily in, or that arise primarily out of, the operation or conduct of the North American Business;
 
(ix) all rights, claims, causes of action and credits to the extent relating to any other NA Asset or any NA Liability, including any such

item arising under any Credit Support Obligation, warranty, indemnity, right of recovery, right of set-off or similar right in favor of Parent or any
Parent Subsidiary in respect of any other NA Asset or any NA Liability;

 
(x) all insurance policies set forth in Section 1.02(a)(x) of the Disclosure Letter (collectively, the “NA Insurance Policies”) and all

rights and claims thereunder and any proceeds thereof;
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(xi) subject to Section 8.02, all Records that are used or held for use primarily in, or that arise primarily out of, the operation or conduct

of the North American Business (collectively, the “NA Records”);
 
(xii) all goodwill generated by the North American Business or the NA Assets;
 
(xiii) all other assets of the Transferred Group Members;
 
(xiv) except as provided in Section 8.05, all assets of each Transferred Group Employee Benefit Plan;
 
(xv) all other assets, properties, goodwill and rights not included in the foregoing clauses (i) through (xiv), to the extent used or held

for use primarily in, or that arise primarily out of, the operation or conduct of the North American Business (but excluding, for the avoidance of
doubt, any assets, properties, goodwill or rights that are expressly included clauses (i) through (xix) of Section 1.02(b)); and

 
(xvi) all other assets, properties, goodwill and rights reflected on the 2019 NA Balance Sheet, other than such assets, properties,

goodwill and rights that have been sold, disposed or otherwise transferred to a third party after the date of the 2019 NA Balance Sheet.
 
(b) For purposes of this Agreement, “Excluded Assets” means the following assets of Parent or any Parent Subsidiary to the extent

such assets would otherwise be included in clauses (i) through (xvi) of Section 1.02(a), in each case other than any assets with respect to Taxes:
 

(i) all shares of capital stock of, or other equity interests in, the Excluded Entities, and, without limiting anything set forth in Section
1.02(a), all assets of the Excluded Entities (including any Excluded Minority Interests);

 
(ii) all shares of capital stock of, or other equity interests in, any Affiliate of Parent or any other Person, other than equity interests in

the Transferred Group Members and the Transferred Group Minority Interests;
 
(iii) all owned real property, leasehold estates and other interests in real property set forth in Section 1.02(b)(iii) of the Disclosure

Letter, in each case together with all buildings, structures, improvements and fixtures thereon and all easements and rights of way pertaining thereto
or accruing to the benefit thereof and all other appurtenances and real property rights pertaining thereto;

 
(iv) all tangible personal property and interests therein set forth in Section 1.02(b)(iv) of the Disclosure Letter;
 
(v) all Intellectual Property Rights, including all Registered Intellectual Property, other than the NA Intellectual Property Rights;
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(vi) the Trademarks set forth in Section 1.02(b)(vi) of the Disclosure Letter and any Trademarks and derivatives thereof, that are

confusingly similar to, any Trademark set forth in Section 1.02(b)(vi) of the Disclosure Letter, in each case, in any style or design (collectively, the
“Retained Names”);

 
(vii) all Governmental Approvals set forth in Section 1.02(b)(vii) of the Disclosure Letter;
 
(viii) all Contracts set forth in Section 1.02(b)(viii) of the Disclosure Letter;
 
(ix) subject to Section 1.07, all rights related to the Parent Portion of any Shared Contract;
 
(x) to the extent not extinguished at Closing, all accounts receivable pursuant to which a payment is owed (A) by Parent or any Parent

Subsidiary to a Transferred Group Member or (B) by the Retained Businesses to the North American Business;
 
(xi) all credits, prepaid expenses, rebates, deferred charges, advance payments, security deposits and prepaid items to the extent used or

held for use primarily in, or that arise primarily out of, the operation or conduct of the Retained Businesses;
 
(xii) all rights, claims, causes of action and credits to the extent relating to any Excluded Asset or any Excluded Liability, including any

such item arising under any Credit Support Obligation, warranty, indemnity or similar right in favor of Parent or any Parent Subsidiary in respect of
any Excluded Asset or any Excluded Liability;

 
(xiii) all insurance policies other than the NA Insurance Policies and all rights and claims thereunder and any proceeds thereof;
 
(xiv) all Records prepared in connection with, and to the extent relating to, the Sale Process, including any bids received from third

parties in connection with the Sale Process;
 
(xv) all assets of the Parent Employee Benefit Plans, other than any Transferred Group Employee Benefit Plan;
 
(xvi) all assets of Parent or any Parent Subsidiary (other than any Transferred Group Member) used or held for use in the delivery of

corporate-level services to the North American Business;
 
(xvii) all rights of Parent or any Parent Subsidiary (other than any Transferred Group Member) under this Agreement or any other

Transaction Document; and
 
(xviii) all other assets set forth in Section 1.02(b)(xviii) of the Disclosure Letter.
 
SECTION 1.03. NA Liabilities; Excluded Liabilities. (a) For purposes of this Agreement, “NA Liabilities” means all obligations,

liabilities and commitments of any nature, whether known or unknown, express or implied, primary or secondary, direct or indirect, liquidated, absolute,
accrued, contingent or otherwise and whether due or to become due (collectively, “Liabilities”), of Parent or any Parent Subsidiary to the extent arising out of
or relating to the NA Assets, the North American Business or the ownership, operation or conduct of the North American Business prior to, at or after the
Closing, other than the Excluded Liabilities, which NA Liabilities shall include (in each of clauses (i) through (x), other than the Excluded Liabilities and any
Liabilities for Taxes):
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(i) all Liabilities to the extent arising under the NA Contracts and the NA Governmental Approvals;
 
(ii) subject to Section 1.07, all Liabilities related to the Purchaser Portion of any Shared Contract;
 
(iii) all Liabilities to the extent included as current liabilities in the calculation of the Adjustment Amount, as finally determined after

resolution of all disputes in accordance with Article III;
 
(iv) all accounts payable and accrued Liabilities to the extent arising out of or relating to the ownership, operation or conduct of the

North American Business or otherwise in respect of the North American Business;
 
(v) all Liabilities to the extent arising as a result of Parent or any Parent Subsidiary, at any time, being the owner, lessee, lessor or

occupant of, or the operator of the activities conducted at, the NA Real Property or any real property previously used or held for use primarily in the
operation or conduct of the North American Business;

 
(vi) all Environmental Liabilities to the extent arising out of or relating to the North American Business, the NA Real Property, the

ownership, operation or conduct of the North American Business or the ownership, leasing or occupancy of, or the activities conducted at, the NA
Real Property;

 
(vii) all Liabilities in respect of any Action, pending or threatened, and claims, whether or not presently asserted, to the extent arising

out of or relating to the ownership, operation or conduct of the North American Business;
 
(viii) all Liabilities of Purchaser or the Purchaser Subsidiaries (including, following the Closing, a Transferred Group Member) under,

or assumed pursuant to, this Agreement or the other Transaction Documents;
 
(ix) all other Liabilities of the Transferred Group Members, whether arising prior to, on or after the Closing, including those assumed

pursuant to this Agreement or the other Transaction Documents (except as expressly contemplated to be retained by Parent or a Parent Subsidiary
(other than any Transferred Group Member) pursuant to this Agreement, including Section 8.05);

 
(x) all Liabilities to the extent reflected on the 2019 NA Balance Sheet, other than Liabilities discharged after the date of the 2019 NA

Balance Sheet;
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(xi) all Liabilities arising in connection with the imposition of Sections 280G or 4999 of the Code in connection with the Transactions

with respect to (A) a “disqualified individual” (as defined in Treasury Regulation Section 1.280G-1) who is an NA Employee or Former NA
Employee or (B) amounts payable or benefits provided by a Transferred Group Member to a disqualified individual (collectively, “Section 280G
Liabilities”) (x) if such Liabilities would not have been incurred with respect to a disqualified individual in the absence of all “parachute payments”
(as defined in Treasury Regulation Section 1.280G-1) provided pursuant to any plan, program, agreement or arrangement adopted, entered into,
implemented or modified by, or at the request of, Purchaser or any of its Affiliates (“Purchaser Plans”) or (y) other than in the case of clause (x), in
the case of a disqualified individual who received parachute payments pursuant to any arrangement in effect on or prior to the Closing (including
any Transferred Group Member Plan but excluding any Purchaser Plan) or any Parent NA Benefit Plan, solely to the extent such Liabilities relate to
any Purchaser Plans; and

 
(xii) all Transfer Taxes for which Purchaser is liable pursuant to Section 8.13(a).
 
(b) For purposes of this Agreement, “Excluded Liabilities” means the following Liabilities of Parent or any Parent Subsidiary (in each

of clauses (i) through (iv), other than any Liabilities for Taxes):
 

(i) all Liabilities to the extent arising out of or relating to Excluded Assets;
 
(ii) subject to Section 1.07, all Liabilities related to the Parent Portion of any Shared Contract;
 
(iii) all Liabilities of the Excluded Entities and their respective Subsidiaries;
 
(iv) all Liabilities that are expressly contemplated to be retained by Parent or any Parent Subsidiary (other than any Transferred Group

Member) pursuant to this Agreement or the other Transaction Documents;
 
(v) all Controlled Group Liabilities with respect to any Parent NA Benefit Plan;
 
(vi) all Section 280G Liabilities other than those identified in Section 1.03(a)(xi); and
 
(vii) all Transfer Taxes for which Parent is liable pursuant to Section 8.13(a).
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SECTION 1.04. Consents and Governmental Approvals. (a) Notwithstanding anything in this Agreement or the other Transaction

Documents to the contrary, to the extent that (i) the assignment, transfer, conveyance or delivery of any Transferred NA Asset to a Transferred Group
Member or of any Transferred Excluded Asset to Parent or a Parent Subsidiary (other than any Transferred Group Member) or (ii) the assumption of any
Assumed NA Liability by a Transferred Group Member or of any Assumed Excluded Liability by Parent or a Parent Subsidiary (other than any Transferred
Group Member), in each case in connection with the Pre-Closing Transfers would constitute a violation of applicable Law, or would require a Consent or
Governmental Approval that has not been obtained or made prior to the Closing, then the assignment, transfer, conveyance or delivery of such Transferred
NA Asset or Transferred Excluded Asset or the assumption of such Assumed NA Liability or Assumed Excluded Liability (collectively, the “Delayed
Transfer Assets/Liabilities”) will automatically be deferred, and no such assignment, transfer, conveyance or delivery or assumption, as applicable, will
occur, until all legal impediments are removed or such Consents or Governmental Approvals have been obtained or made with respect to the applicable
Delayed Transfer Assets/Liabilities. Notwithstanding such deferral of the assignment, transfer, conveyance and delivery or assumption, as applicable, of the
Delayed Transfer Assets/Liabilities, any Delayed Transfer Asset/Liability will still be considered an NA Asset or Excluded Asset or an NA Liability or
Excluded Liability, as the case may be, and from the Closing until the consummation of the assignment, transfer, conveyance and delivery or the assumption,
as applicable, of such Delayed Transfer Asset/Liability, Parent or the applicable Parent Subsidiary (other than any Transferred Group Member) shall hold any
Transferred NA Assets and Assumed NA Liabilities that are Delayed Transfer Assets/Liabilities in trust for the use and benefit or for the account, as
applicable, insofar as reasonably practicable, of the applicable Transferred Group Member at the sole expense of the Transferred Group Members, and the
Transferred Entities shall (or shall cause the applicable Transferred Group Member to) hold any Transferred Excluded Assets and Assumed Excluded
Liabilities that are Delayed Transfer Assets/Liabilities in trust for the use and benefit or for the account, as applicable, insofar as reasonably practicable, of
Parent or the applicable Parent Subsidiary (other than any Transferred Group Member) at the sole expense of Parent and the Parent Subsidiaries (other than
the Transferred Group Members). Parent and Purchaser shall use commercially reasonable efforts to develop and implement arrangements to place the
Transferred Group Members, on the one hand, and Parent and the Parent Subsidiaries (other than the Transferred Group Members), on the other hand, insofar
as reasonably practicable, in the same position as if the Delayed Transfer Assets/Liabilities had been assigned, transferred, conveyed and delivered or
assumed, as applicable, and so that all the benefits and burdens relating to such Delayed Transfer Assets/Liabilities, including possession, use, risk of loss,
potential for gain, and dominion, control and command over such assets, inure from and after the Closing to the Transferred Group Members, in the case of
Transferred NA Assets and Assumed NA Liabilities that are Delayed Transfer Assets/Liabilities, or to Parent and the Parent Subsidiaries (other than the
Transferred Group Members), in the case of Transferred Excluded Assets or Assumed Excluded Liabilities that are Delayed Transfer Assets/Liabilities. If
and when the legal impediments, Consents or Governmental Approvals, the presence or the absence of which caused the deferral of the assignment, transfer,
conveyance and delivery of any Delayed Transfer Assets/Liabilities pursuant to this Section 1.04(a), are removed, obtained or made, as the case may be, the
assignment, transfer, conveyance and delivery or assumption, as applicable, of the applicable Delayed Transfer Asset/Liability shall be promptly effected in
accordance with the terms of this Agreement and the other applicable Transaction Documents, without the payment of additional consideration. For the
avoidance of doubt, the existence of any Delayed Transfer Assets/Liabilities shall not, in any event, result in the delay of the Closing.

 
(b) Beginning on the date hereof and for a period of two years after the Closing Date, each of Parent and Purchaser shall, and shall

cause its Subsidiaries to, use commercially reasonable efforts to remove all legal impediments to and obtain all required Consents and Governmental
Approvals for the assignment, transfer, conveyance and delivery or the assumption, as applicable, of the Transferred NA Assets, the Transferred Excluded
Assets, the Assumed NA Liabilities and the Assumed Excluded Liabilities as contemplated by Section 1.01 as promptly as practicable.
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SECTION 1.05. Misallocated Transfers. In the event that, at any time or from time to time after the Closing, any party hereto (or any of its

Subsidiaries) shall receive or otherwise possess any asset or be liable for any Liability that is allocated to any other Person pursuant to this Agreement or any
other Transaction Document, such party shall promptly transfer or assign, or cause to be transferred or assigned, such asset or Liability to the Person so
entitled thereto, and the relevant party will cause such entitled Person to accept such asset or assume such Liability. From Closing and prior to any such
transfer, the Person receiving or possessing such asset shall hold such asset in trust for any such other Person and shall promptly forward to any such other
Person any monies or other benefits received pursuant to such asset.

 
SECTION 1.06. Termination of Intercompany Contracts. (a) Except as set forth in Section 1.06(b), in furtherance of the releases and other

provisions of Section 11.01, effective as of the Closing, Parent and Sellers shall cause any and all Contracts between or among any Transferred Group
Member, on the one hand, and Parent or any Parent Subsidiary (other than the Transferred Group Members), on the other hand, to be terminated, without any
liability (other than Taxes that are or will be accrued as current liabilities in Net Working Capital) to Purchaser or any of the Purchaser Subsidiaries
(including, from and after the Closing, the Transferred Group Members). No such terminated Contract (including any provision thereof which purports to
survive termination) shall be of any further force or effect after the Closing, and all parties thereto shall be released from all obligations and Liabilities
thereunder. Each of the parties hereto shall, at the reasonable request of any other party hereto, take, or cause to be taken, such other actions as may be
necessary to effect the foregoing.

 
(b) The provisions of Section 1.06(a) shall not apply to any of the following Contracts (or to any of the provisions thereof): (i) this

Agreement and the other Transaction Documents (and each other agreement or instrument expressly contemplated by this Agreement or any other
Transaction Document to be entered into by any of the parties hereto or any of their respective Subsidiaries), (ii) any Contract listed or described in
Section 1.06(b) of the Disclosure Letter and (iii) any Contract to which any Person other than Parent, Sellers, the Transferred Entities and their respective
wholly-owned Subsidiaries is a party.

 
SECTION 1.07. Shared Contracts. From the date of this Agreement until the Closing, the parties hereto shall, and shall cause their

respective Subsidiaries to, use their commercially reasonable efforts to work together (and, if necessary and desirable, to work with the third party or third
parties to any Shared Contract) to divide, partially assign, modify or replicate (in whole or in part) the respective rights and obligations under and in respect
of any Shared Contract, such that upon and following the Closing (a) Purchaser or a Purchaser Subsidiary (including a Transferred Group Member) is the
beneficiary of the rights, and is responsible for the obligations, related to the portion of such Shared Contract relating to the North American Business (the
“Purchaser Portion”), and (b) Parent or a Parent Subsidiary (other than a Transferred Group Member) is the beneficiary of the rights, and is responsible for
the obligations, related to the portion of such Shared Contract not relating to the North American Business (the “Parent Portion”). If the parties hereto or their
respective Subsidiaries are not able to enter into an arrangement to divide, partially assign, modify or replicate (in whole or in part) the rights and obligations
under and in respect of any such Shared Contract as contemplated by the immediately preceding sentence prior to the Closing, the Closing shall nonetheless
take place on the terms set forth herein and, thereafter, Purchaser and Parent shall, and shall cause their respective Subsidiaries to, use their commercially
reasonable efforts to cooperate (each at its own expense) in any lawful, contractually permissible and commercially reasonable arrangement under which,
following the Closing and until the earlier of two years after the Closing and the date on which the division, partial assignment, modification or replication of
such Shared Contract as contemplated by the immediately preceding sentence is effected, Purchaser or a Purchaser Subsidiary (including a Transferred Group
Member) shall receive the interest in the benefits and obligations of the Purchaser Portion under such Shared Contract and Parent or a Parent Subsidiary
(other than a Transferred Group Member) shall receive the interest in the benefits and obligations of the Parent Portion under such Shared Contract. In the
event any payment, fee or charge is required by any third party to divide, partially assign, modify or replicate any Shared Contract, such payment, fee or
charge shall be borne equally by Parent and Purchaser.
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SECTION 1.08. Employees. (a) If an NA Employee is employed by Parent or a Parent Subsidiary (other than a Transferred Group

Member), Parent shall, and shall cause the Transferred Group Members to, transfer to the appropriate Transferred Group Member the employment of,
including, where required by applicable Law or otherwise necessary, by offering employment to, or by causing the appropriate Transferred Group Member to
offer employment to, such NA Employee effective no later than immediately prior to the Closing.

 
(b) If an employee of any Transferred Group Member is not an NA Employee (a “Non-NA Employee”), Parent shall, and shall cause the

Transferred Group Member to, transfer to Parent or the appropriate Parent Subsidiary (other than a Transferred Group Member) the employment of,
including, where required by applicable Law or otherwise necessary, by causing the appropriate Parent Subsidiary to offer employment to, such employee
effective no later than immediately prior to the Closing.

 
(c) As of immediately prior to the Closing, no NA Employee will be employed by Parent or a Parent Subsidiary that is not a Transferred

Group Member and no Non-NA Employee will be employed by a Transferred Group Member. Notwithstanding the foregoing, nothing herein shall be
interpreted as requiring Purchaser, Parent or any of their respective Subsidiaries or Affiliates (including any Transferred Group Member) to offer any
employee any additional or enhanced compensation or benefits in order to secure any transfer of employment contemplated by this Section 1.08. The parties
hereto intend that Transferred Group Member Employees and the Non-NA Employees shall have continuous and uninterrupted employment immediately
before and immediately after the consummation of the Transactions (and immediately before and immediately after any transfer contemplated by this Section
1.08), and that for purposes of any notice, pay in lieu of notice, severance or termination benefit plan, program, policy, agreement or arrangement of Parent or
any of its Subsidiaries or Affiliates, including any applicable Parent Employee Benefit Plan and any Transferred Group Employee Benefit Plan, neither the
Transactions nor any transfer contemplated by this Section 1.08 shall constitute a termination or severance of employment of any Transferred Group Member
Employee or Non-NA Employee prior to or upon the consummation of the Transactions. Nothing herein shall be construed as a representation or guarantee
by Parent or any Parent Subsidiary or any other Person that any NA Employee will continue in employment with a Transferred Group Member following the
date hereof or with Purchaser or the applicable Purchaser Subsidiary following the Closing.
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(d) For purposes of this Agreement:

 
(i) “NA Employee” means each officer, manager or employee of Parent or any Parent Subsidiary as of immediately prior to the Closing

who is (A) primarily engaged in the North American Business as of the date hereof or is hired after the date hereof and is primarily engaged in the
North American Business as of his or her date of hire, excluding any individual set forth in Section 1.08(d)(i)(A) of the Disclosure Letter, or (B) set
forth in Section 1.08(d)(i)(B) of the Disclosure Letter, including, in the case of each of clauses (A) and (B), any such individuals who are not
actively working for any reason, including in connection with any vacation, holiday, illness, jury duty, bereavement leave, short-term or long-term
disability leave, workers’ compensation or other leave of absence. Following the date hereof and prior to the Closing, Parent may, in its sole
discretion, update Sections 1.08(d)(i)(A) and (B) of the Disclosure Letter in order to (x) subject to prior consultation with Purchaser, add or remove
up to 70 individuals who are engaged in providing support services to the North American Business or (y) add new hires who are replacing an
individual on such list or remove individuals whose employment is terminated, in the case of clause (y), provided such hirings and terminations are
not in violation of Section 7.01.

 
(ii) “Pre-Closing Employee Matters” means the actions necessary to implement the foregoing Sections 1.08(a)-(c).
 
(iii) “Transferred Group Member Employee” means each individual who, as of the Closing and after giving effect to the transfers of

employment contemplated by this Section 1.08, is employed by a Transferred Group Member, but excluding any such individual who is a Non-NA
Employee.

 
SECTION 1.09. Transfer Documents. In furtherance of the assignment, transfer, conveyance and delivery of assets and Liabilities, in

each case as specified in this Article I, at or prior to the Closing and, with respect to Delayed Transfer Assets/Liabilities, at such time after the Closing as any
such Delayed Transfer Asset/Liability can be transferred, (a) Parent shall, and shall cause the applicable Parent Subsidiaries (other than the Transferred
Group Members) to, execute and deliver such bills of sale, deeds, assignments and assumptions, leases, subleases, stock powers, certificates of title, and other
instruments of transfer, conveyance and assignment (including supplemental transfer Tax forms, if applicable) as and to the extent necessary to give effect to
and evidence the transfer, conveyance, assignment and delivery of Parent’s or the applicable Parent Subsidiary’s right, title and interest in and to the
Transferred NA Assets to the Transferred Group Members, (b) Parent, Sellers and, from and after the Closing, Purchaser shall cause the applicable
Transferred Group Members to, execute and deliver such bills of sale, deeds, assignments and assumptions, leases, subleases, stock powers, certificates of
title and other instruments of transfer, conveyance and assignment (including supplemental transfer Tax forms, if applicable) as and to the extent necessary to
give effect to and evidence the transfer, conveyance, assignment and delivery of the Transferred Entities’ or the applicable Transferred Group Members’
right, title and interest in and to the Transferred Excluded Assets to Parent and the Parent Subsidiaries (other than the Transferred Group Members),
(c) Parent, Sellers and, from and after the Closing, Purchaser shall cause the applicable Transferred Group Members to, execute and deliver such assignments
of contracts and other instruments of assumption as and to the extent necessary to give effect to and evidence the valid and effective assumption by the
applicable Transferred Group Members of the Assumed NA Liabilities and (d) Parent shall, and shall cause the applicable Parent Subsidiaries (other than the
Transferred Group Members) to, execute and deliver such assignments of contracts and other instruments of assumption as and to the extent necessary to give
effect to and evidence the valid and effective assumption by Parent or the applicable Parent Subsidiary of the Assumed Excluded Liabilities (the documents
contemplated by clauses (a), (b), (c) and (d), collectively, the “Transfer Documents”). All Transfer Documents shall be approved by Purchaser prior to the
execution thereof (such approval not to be unreasonably withheld, conditioned or delayed), and any deeds shall be “special warranty” deeds or the
jurisdictional equivalent.

 

11



 

 
ARTICLE II

PURCHASE AND SALE OF TRANSFERRED SHARES
 

SECTION 2.01. Purchase and Sale of Transferred Shares. On the terms and subject to the conditions set forth in this Agreement, at the
Closing, Parent and Sellers shall, and shall cause the applicable Parent Subsidiaries to, sell, assign, transfer, convey and deliver to the Purchaser Designated
Subsidiaries, and Purchaser shall cause the Purchaser Designated Subsidiaries to purchase, acquire and accept from Parent and the Parent Subsidiaries, all of
Parent’s and the Parent Subsidiaries’ right, title and interest in, to and under all the issued and outstanding Transferred Shares, free and clear of all Liens
(other than restrictions on transfer under applicable securities Laws), for an aggregate purchase price of $3,625,000,000 (the “Purchase Price”), subject to
adjustment as set forth in Article III. Purchaser shall designate the Purchaser Subsidiaries that will directly purchase, acquire and accept the Transferred
Shares by written notice to Parent at least three Business Days prior to the Closing (such Purchaser Subsidiaries, the “Purchaser Designated Subsidiaries”);
provided that (i) the Purchaser Designated Subsidiary that directly purchases, accepts and acquires the Transferred US Entity Common Shares shall be
organized in a jurisdiction in the United States and (ii) the Purchaser Designated Subsidiary that directly purchases, accepts and acquires the Transferred
Canadian Entity Common Shares shall be organized in a jurisdiction in Canada. The purchase and sale of the Transferred Shares pursuant to this Section 2.01
is referred to in this Agreement as the “Acquisition”.

 
SECTION 2.02. Closing. The closing of the Acquisition (the “Closing”) shall take place either (a) remotely by telephone and

electronic communication or (b) physically at the offices of Cravath, Swaine & Moore LLP, 825 Eighth Avenue, New York, New York 10019, in each case at
10:00 a.m. (New York City time) on the fifth Business Day following the satisfaction (or, to the extent permitted by Law, waiver by the parties hereto entitled
to the benefit thereof in accordance with the terms of this Agreement) of the conditions set forth in Article IX (other than those conditions that by their nature
are to be satisfied at the Closing, but subject to their satisfaction or waiver at such time), or at such other place, time and date as shall be agreed in writing
between Parent and Purchaser; provided that, to the extent the satisfaction (or, to the extent permitted by Law, waiver by the parties hereto entitled to the
benefit thereof in accordance with the terms of this Agreement) of the conditions set forth in Article IX (other than conditions that by their nature are to be
satisfied at the Closing) occurs no more than ten Business Days and no less than five Business Days prior to the end of a calendar month, then the Closing
shall occur on the first Business Day of the immediately succeeding calendar month so long as the conditions set forth in Article IX remain so satisfied or
waived on such date (other than those conditions that by their nature are to be satisfied at the Closing, but subject to their satisfaction or waiver at such time).
The date on which the Closing occurs is referred to in this Agreement as the “Closing Date”.
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SECTION 2.03. Transactions to Be Effected at the Closing. At the Closing, (a) Purchaser shall pay or cause to be paid to Parent (or its

designated Subsidiaries), by wire transfer in immediately available funds to one or more accounts designated in writing at least two Business Days prior to
the Closing Date, cash in an aggregate amount equal to the Closing Date Amount, (b) Parent shall deliver or cause to be delivered to the Purchaser
Designated Subsidiaries (i) to the extent of any certificated Transferred Shares, certificates representing all of such certificated Transferred Shares, duly
endorsed in blank or accompanied by stock powers duly endorsed in blank in proper form for transfer, in each case with any required stock transfer stamps
affixed thereto, and (ii) to the extent of any uncertificated Transferred Shares, assignments of all such uncertificated Transferred Shares executed by the
applicable Parent Subsidiaries, in form and substance reasonably satisfactory to Purchaser, (c) Purchaser and Parent shall, or shall cause their applicable
Subsidiaries to, enter into the Transition Services Agreement and the other Ancillary Agreements and (d) Purchaser shall pay or cause to be paid to Parent (or
its designated Subsidiaries), by wire transfer in immediately available funds to one or more accounts designated in writing at least two Business Days prior to
the Closing Date, cash in an aggregate amount equal to the Intercompany Loan Amount.

 
SECTION 2.04. Withholding. Parent, Purchaser and their respective Subsidiaries and Affiliates will be entitled to deduct and withhold

from any amounts otherwise payable pursuant to this Agreement such amounts as may be required to be deducted or withheld pursuant to any applicable Tax
Law; provided that, except as required pursuant to a change in Law after the execution of this Agreement, neither Purchaser nor its Subsidiaries or Affiliates
will be entitled to deduct or withhold from any amounts otherwise payable to Parent or the Parent Subsidiaries (a) under the Tax Laws of the United States or
any state or territory thereof if Parent has delivered a certificate and notice addressed to the Internal Revenue Service in accordance with the requirements of
Treasury Regulations Sections 1.897-2(h) and 1.1445-2(c)(3) with respect to the Transferred US Entity certifying that the Transferred US Entity is not a
“United States real property holding corporation” within the meaning of Section 897(c)(2) of the Code and that the Transferred US Entity Common Shares
are not (and during the relevant period have not been) “United States real property interests” within the meaning of Section 897(c) of the Code, or (b) under
the Tax Laws of Canada or any province or territory thereof, in light of the representation in Section 5.07 that the Transferred Canadian Entity Common
Shares are not “taxable Canadian property” within the meaning of the ITA. Prior to making any deduction and withholding, the withholding party will (i)
notify the Person in respect of which such deduction and withholding is to be made of the amounts subject to withholding as soon as reasonably practicable
and prior to the anticipated date of payment and (ii) provide such Person a reasonable opportunity to deliver such forms, certificates or other evidence as
would eliminate or reduce any such required deduction or withholding. To the extent that amounts are deducted or withheld in accordance with this Section
2.04 and timely paid to the appropriate Taxing Authority, such amounts will be treated for all purposes of this Agreement as having been paid to the Person in
respect of which such deduction and withholding was made.
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SECTION 2.05. Cash Shortfall Amount. If, as of the Calculation Time, the Cash Margin Amount is less than the Cash Margin Target,

Parent shall contribute or cause to be contributed, prior to the Closing, by wire transfer in immediately available funds to one or more accounts that will be
held in the name of a Transferred Group Member following the Closing, an amount in cash equal to the Cash Margin Target minus the Cash Margin Amount
(such amount, the “Cash Shortfall Amount”). Any Cash Shortfall Amount that is contributed prior to Closing in accordance with this Section 2.05 (a) shall
not be withdrawn prior to the Closing and (b) notwithstanding anything to the contrary in this Agreement, shall be included as an asset in the calculation of
Net Working Capital and not in the calculation of the Cash Amount.

 
ARTICLE III

PURCHASE PRICE ADJUSTMENT
 

SECTION 3.01. Adjusted Purchase Price. The Purchase Price shall be (a) increased by the Adjustment Amount, if the Adjustment
Amount is a positive amount, or (b) decreased by the absolute value of the Adjustment Amount, if the Adjustment Amount is a negative amount, in each case
in accordance with the terms of this Article III. The Purchase Price, as adjusted by the Adjustment Amount pursuant to this Article III, is referred to in this
Agreement as the “Adjusted Purchase Price”.

 
SECTION 3.02. Closing Date Amount. No later than two Business Days prior to the Closing Date, Parent shall prepare and deliver to

Purchaser its good faith estimate of the Closing Adjustment Balance Sheet and a written statement (the “Estimated Adjustment Statement”) setting forth
Parent’s good faith estimate of the (a) Cash Amount, (b) Indebtedness Amount, (c) Transaction Expense Amount, (d) Net Working Capital Amount and (e)
the resulting calculation of the Adjustment Amount (such estimate, the “Estimated Adjustment Amount”), in each case, prepared in accordance with the
Adjustment Statement Principles and the applicable definitions contained herein, together with reasonable supporting documentation for the estimates and
calculations contained therein. Following the delivery of the Closing Adjustment Balance Sheet and the Estimated Adjustment Statement, Parent and the
Parent Subsidiaries shall afford to Purchaser reasonable access during normal business hours to all such supporting documentation, Records and other
information of Parent and the Parent Subsidiaries as Purchaser may in good faith request to the extent relevant to the calculation of the Estimated Adjustment
Amount or the matters set forth in the Estimated Adjustment Statement. Parent shall consider in good faith any reasonable comments of Purchaser to such
estimates, and the Estimated Adjustment Statement or components thereof shall be amended for all purposes hereunder to reflect any of Purchaser’s
comments agreed to in writing by Parent in Parent’s sole discretion (which agreement or lack thereof shall be without prejudice to (or other limitations on)
the preparation of or objection to the Closing Adjustment Statement or calculation of components thereof). In no event shall Parent’s obligation to consider
any such comments, or the existence of any unresolved objections with respect to the Estimated Adjustment Statement, operate to delay or defer the Closing
in any respect, and the Estimated Adjustment Statement shall be the basis upon which the Closing occurs to the extent that any unresolved objections exist
(subject only to changes that Parent has agreed in writing to make thereto in Parent’s sole discretion). For purposes of this Agreement, the term “Closing
Date Amount” means (i) (A) the Purchase Price plus the Estimated Adjustment Amount, if the Estimated Adjustment Amount is a positive amount, or (B) the
Purchase Price minus the absolute value of the Estimated Adjustment Amount, if the Estimated Adjustment Amount is a negative amount minus (ii) the
Intercompany Loan Amount.
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SECTION 3.03. Closing Adjustment Statement. Within 90 days after the Closing Date, Purchaser shall prepare and deliver to Parent

its good faith calculation of the Closing Adjustment Balance Sheet and a written statement (the “Closing Adjustment Statement”) setting forth Purchaser’s
good faith calculation of (a) the Cash Amount, (b) the Indebtedness Amount, (c) the Transaction Expense Amount, (d) the Net Working Capital Amount and
(e) the resulting calculation of the Adjustment Amount, in each case, prepared in accordance with the Adjustment Statement Principles and the applicable
definitions contained herein, together with reasonable supporting documentation for the estimates and calculations contained therein.

 
SECTION 3.04. Objections; Resolution of Disputes. The Closing Adjustment Statement shall become final and binding upon the

parties hereto on the 60th day following delivery thereof, unless Parent gives written notice of its disagreement with the Closing Adjustment Statement to
Purchaser prior to such date that (i) specifies in reasonable detail the nature and amount of each particular disagreement so asserted (including the basis on
which such matters do not comply with the Adjustment Statement Principles, as applicable) and (ii) includes Parent’s calculation of the Cash Amount, the
Indebtedness Amount, the Transaction Expense Amount or the Net Working Capital Amount, to the extent such amounts are being disputed, in each case, as
of the Closing Date (a “Notice of Disagreement”). If Parent delivers a Notice of Disagreement to Purchaser within the 60-day period referred to above, then
the Closing Adjustment Statement (as revised in accordance with this sentence) shall become final and binding upon the parties hereto on the earlier of (a)
the date Parent and Purchaser resolve in writing any differences they have with respect to the matters specified in the Notice of Disagreement and (b) the date
any disputed matters are finally resolved in writing by the Accounting Firm pursuant to this Section 3.04 and Section 3.06(c). Any item in the Closing
Adjustment Statement that is not disputed in a Notice of Disagreement shall be final and binding on the parties hereto. During the 30-day period following
the delivery of a Notice of Disagreement, Parent and Purchaser shall seek in good faith to resolve in writing any differences that they may have with respect
to the matters specified in the Notice of Disagreement. At the end of such 30-day period, Parent and Purchaser shall submit to the Accounting Firm for expert
determination any and all matters that remain in dispute and were properly included in the Notice of Disagreement. The Accounting Firm shall act as an
expert, and not as an arbitrator. The “Accounting Firm” shall be an internationally recognized independent public accounting firm as shall be reasonably
agreed upon by the parties hereto in writing. Parent and Purchaser shall use commercially reasonable efforts to cause the Accounting Firm to render a
decision in writing resolving the matters submitted to the Accounting Firm within 30 days of receipt of the submission. The determination of the Accounting
Firm shall be made in accordance with this Section 3.04 and Section 3.06(c) and shall be final and binding on the parties hereto, absent fraud or manifest
error, and judgment may be entered upon such determination in any court having jurisdiction over the party against which such determination is to be
enforced. The fees and expenses of the Accounting Firm pursuant to this Section 3.04 shall be borne by Purchaser and Parent in inverse proportion as they
may prevail on matters resolved by the Accounting Firm, which proportionate allocations shall also be calculated by the Accounting Firm at the time the
determination of the Accounting Firm is rendered on the merits of the matters submitted. Other than the fees and expenses referred to in the immediately
preceding sentence, the fees and expenses of Parent incurred in connection with this Section 3.04 (including with respect to accountants and attorneys) shall
be borne by Parent and the fees and expenses of Purchaser incurred in connection with this Section 3.04 (including with respect to accountants and attorneys)
shall be borne by Purchaser.
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SECTION 3.05. Post-Closing Payment. If the Adjustment Amount, as finally determined pursuant to Section 3.04, exceeds the

Estimated Adjustment Amount, Purchaser shall, within 15 Business Days after the Closing Adjustment Statement becomes final and binding on the parties
hereto pursuant to Section 3.04, pay or cause to be paid to Parent (or its designated Subsidiaries) the amount by which the Adjustment Amount exceeds the
Estimated Adjustment Amount, plus interest thereon at a rate of interest per annum equal to the Prime Rate, calculated on the basis of the actual number of
days elapsed divided by 365, from the Closing Date to (but excluding) the date of payment. If the Adjustment Amount, as finally determined pursuant to
Section 3.04, is less than the Estimated Adjustment Amount, Parent shall, within 15 Business Days after the Closing Adjustment Statement becomes final
and binding on the parties hereto pursuant to Section 3.04, pay or cause to be paid to Purchaser (or the Purchaser Designated Subsidiaries) the amount by
which the Estimated Adjustment Amount exceeds the Adjustment Amount, plus interest thereon at a rate of interest per annum equal to the Prime Rate,
calculated on the basis of the actual number of days elapsed divided by 365, from the Closing Date to (but excluding) the date of payment. Any payment
made pursuant to this Section 3.05 shall be made by wire transfer in immediately available funds to one or more accounts designated in writing at least two
Business Days prior to such payment by the party entitled to receive such payment. Any payments made pursuant to this Section 3.05 (except for any stated
interest) shall be treated as an adjustment to the Purchase Price paid for the Transferred US Entity Common Shares or the Transferred Canadian Entity
Common Shares (as the case may be) for all applicable Tax purposes, except as otherwise required by applicable Law or pursuant to a final determination
(within the meaning of Section 1313(a) of the Code) or similar determination under applicable state, local or non-U.S. Tax Law.

 
SECTION 3.06. Adjustment Amount. (a) For purposes of this Agreement:

 
(i) “Adjustment Amount” means (A) the Cash Amount plus (B) the Net Working Capital Amount (which may be a positive or negative

number) minus (C) the Indebtedness Amount minus (D) the Transaction Expense Amount.
 
(ii) “Cash Amount” means the aggregate amount of Cash of the Transferred Group Members as of the Calculation Time, as set out in

the Closing Adjustment Balance Sheet.
 
(iii) “Closing Adjustment Balance Sheet” means the aggregated balance sheet of the Transferred Group Members as of the Calculation

Time, prepared in accordance with the Adjustment Statement Principles and in the form set out in the example calculation of the Adjustment
Amount in Section 3.06(b)(ii) of the Disclosure Letter.
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(iv) “Indebtedness Amount” means, as of the Calculation Time and as set out in the Closing Adjustment Balance Sheet, the amount of

Indebtedness, but in all cases excluding all amounts included in the Cash Amount, all amounts included in the Transaction Expense Amount, all
Excluded Assets and all Excluded Liabilities.

 
(v) “Net Working Capital” means, as of the Calculation Time and as set out in the Closing Adjustment Balance Sheet, (A) the trade

accounts receivable and certain other assets of the Transferred Group Members minus (B) the accounts payable and certain other liabilities of the
Transferred Group Members, in each case comprising only the balances identified as constituting “Working Capital” in the example calculation of
the Adjustment Amount in Section 3.06(b)(ii) of the Disclosure Letter, excluding all amounts included in the Cash Amount, all amounts included in
the Indebtedness Amount, all amounts included in the Transaction Expense Amount, all Excluded Assets and all Excluded Liabilities. Net Working
Capital shall not include any assets or liabilities with respect to derivative financial instruments (except in respect of current assets and current
liabilities for variation margin) or Tax assets and liabilities (including deferred Tax assets and liabilities), except for current assets and current
liabilities with respect to Taxes of the Transferred Group Members, including, for the avoidance of doubt, any Taxes arising from the Pre-Closing
Transfers or the transactions contemplated by Section 1.06 or Section 8.14, and excluding Transfer Taxes that are included in Transaction Expenses.
Notwithstanding anything to the contrary contained herein, Net Working Capital shall include any Cash Shortfall Amount that is actually
contributed by or on behalf of Parent in accordance with Section 2.05.

 
(vi) “Net Working Capital Amount” means (A) Net Working Capital minus (B) the Net Working Capital Target.
 
(vii) “Net Working Capital Target” means the applicable amount set forth in respect of the Closing Date in Section 3.06(a)(vii) of the

Disclosure Letter.
 
(viii) “Transaction Expense Amount” means the aggregate amount of Transaction Expenses, as of the Calculation Time (but calculated

by giving effect to the consummation of the Transactions), as set out in the Closing Adjustment Balance Sheet.
 
(b) The Adjustment Amount (and the individual components thereof) shall be determined as follows: (i) first, the methods, policies,

principles and methodologies set forth in Section 3.06(b)(i) of the Disclosure Letter shall be applicable, without regard to whether such methods, policies,
principles and methodologies are consistent with IFRS, (ii) second, to the extent not covered by Section 3.06(b)(i) of the Disclosure Letter, the methods,
policies, principles and methodologies as were used by Parent in the preparation of the 2019 NA Balance Sheet shall be applicable, without regard to whether
such methods, policies, principles and methodologies are consistent with IFRS, and (iii) third, to the extent not covered by the foregoing clauses (i) and (ii),
IFRS. The foregoing principles are referred to in this Agreement as the “Adjustment Statement Principles”. For illustrative purposes, Section 3.06(b)(ii) of
the Disclosure Letter includes an example calculation of the Adjustment Amount (and the individual components thereof), assuming for purposes of such
calculation that the Closing Date was December 31, 2019.
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(c) The Accounting Firm shall determine and report in writing to Parent and Purchaser as to its determination of all disputed matters

submitted to the Accounting Firm and the effect of such determination on the Closing Adjustment Statement. The scope of the disputes to be resolved by the
Accounting Firm as provided in Section 3.04 shall be solely limited to whether such calculation was done in accordance with the Adjustment Statement
Principles and the applicable definitions set forth in this Agreement and whether there were mathematical errors in the Closing Adjustment Statement. In
resolving any disputes, the Accounting Firm (x) shall limit its review to matters specifically set forth in the Notice of Disagreement delivered pursuant to
Section 3.04 as a disputed item and (y) shall not assign a value to any item greater than the greatest value for such item claimed by either Parent or Purchaser
or less than the smallest value for such item claimed by either Parent or Purchaser in the Closing Adjustment Statement or Notice of Disagreement delivered
pursuant to Section 3.04. The Accounting Firm is not authorized or permitted to make any other determination or adjustment based on IFRS if the
Adjustment Statement Principles can be determined pursuant to clause (i) or (ii) of the definition thereof, the Accounting Firm is not authorized or permitted
to make any determination as to the accuracy of any representation or warranty in this Agreement or as to compliance by the parties hereto with any of their
covenants in this Agreement (other than (i) whether the calculation of the Adjustment Amount was done in accordance with the Adjustment Statement
Principles and the applicable definitions set forth in this Agreement and (ii) whether there were any mathematical errors in the Closing Adjustment
Statement), and the Accounting Firm is not authorized to make any determination as to whether the 2019 NA Balance Sheet was in accordance with IFRS or
any other accounting standard. Each of Purchaser and Parent shall furnish to the Accounting Firm such work papers and other documents and information
relating to the disputed items as the Accounting Firm may reasonably request. No party hereto shall have any ex parte communication with the Accounting
Firm relating to its services under or in connection with this Agreement or the transactions contemplated hereby.

 
SECTION 3.07. Access. During the period following the Closing Date through the date on which the Adjustment Amount is finally

determined pursuant to Section 3.04, Purchaser and the Transferred Entities shall afford to Parent and its Representatives reasonable access during normal
business hours to all the properties, systems, Contracts, personnel, Representatives and Records of the Transferred Group Members and the North American
Business as they may in good faith request to the extent relevant to the calculation of the Adjustment Amount.

 
ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF PURCHASER
 

Purchaser represents and warrants to Parent that:
 
SECTION 4.01. Organization, Standing and Power. (a) Purchaser is duly organized, validly existing and in good standing under the Laws

of the State of Delaware. Purchaser has all requisite corporate power and authority necessary to own, lease or otherwise hold its properties and assets and to
conduct its business as currently conducted.
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(b) Purchaser is duly qualified to do business and is in good standing (or its equivalent status) in each jurisdiction where the nature of its

business or the ownership or leasing of its properties makes such qualification or good standing necessary, except for any failure to be so qualified or in good
standing that, individually or in the aggregate, has not had and would not reasonably be expected to have a Purchaser Material Adverse Effect.

 
SECTION 4.02. Authority; Execution and Delivery; Enforceability.

(a) Purchaser and each Purchaser Subsidiary has all requisite power and authority to execute and deliver each Transaction Document to which it is or is
contemplated to be a party, to perform its obligations thereunder and to consummate the Transactions. The execution and delivery by Purchaser and each
Purchaser Subsidiary of each Transaction Document to which it is or is contemplated to be a party and the consummation by Purchaser and each Purchaser
Subsidiary of the Transactions have been duly authorized by the Board of Directors of Purchaser or, to the extent necessary, the analogous governing body of
such Purchaser Subsidiary, and no other corporate proceedings on the part of Purchaser or any Purchaser Subsidiary are necessary to authorize the
Transaction Documents or the consummation of the Transactions. Purchaser has duly executed and delivered this Agreement, and, assuming due
authorization, execution and delivery by the other parties hereto, this Agreement constitutes its legal, valid and binding obligation, enforceable against
Purchaser in accordance with its terms (except insofar as such enforceability may be limited by applicable bankruptcy, insolvency, reorganization,
moratorium or similar Laws affecting creditors’ rights generally, or by principles governing the availability of equitable remedies). Prior to the Closing,
Purchaser and each Purchaser Subsidiary will have duly executed and delivered each other Transaction Document to which it is or is contemplated to be a
party, and, assuming due authorization, execution and delivery by the other parties thereto, each other Transaction Document to which it is or is contemplated
to be a party will constitute its legal, valid and binding obligation, enforceable against it in accordance with its terms (except insofar as such enforceability
may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting creditors’ rights generally, or by principles
governing the availability of equitable remedies).

 
(b) The Board of Directors of Purchaser has duly adopted resolutions approving the Acquisition and the other Transactions, which

resolutions have not been subsequently rescinded, modified or withdrawn in any way.
 
(c) No vote or consent of holders of any class or series of capital stock of Purchaser is necessary to approve this Agreement or the

consummation of the Transactions.
 
SECTION 4.03. No Conflicts; Governmental Approvals. (a) The execution and delivery by Purchaser and each Purchaser Subsidiary of

each Transaction Document to which it is a party do not, the execution and delivery by Purchaser and each Purchaser Subsidiary of each Transaction
Document to which it is contemplated to be a party will not, and the consummation of the Transactions and compliance with the terms hereof and thereof will
not, conflict with, or result in any violation of or default (or an event that, with or without notice or lapse of time or both, would become a default) under, or
give rise to a right of termination, cancelation or acceleration of any obligation or to loss of a benefit under, or to increased, additional, accelerated or
guaranteed rights or entitlements of any Person under, or result in the creation of any Lien upon any of the properties or assets of Purchaser or any Purchaser
Subsidiary under, any provision of (i) the Organizational Documents of Purchaser or any Purchaser Subsidiary, (ii) any Contract to which Purchaser or any
Purchaser Subsidiary is a party or by which any of their respective properties or assets is bound or (iii) subject to the Governmental Filings, Governmental
Approvals, Consents and other matters referred to in Section 4.03(b), any Judgment or Law applicable to Purchaser or any Purchaser Subsidiary or their
respective properties or assets, other than, in the case of clauses (ii) and (iii) above, any such item that, individually or in the aggregate, has not had and
would not reasonably be expected to have a Purchaser Material Adverse Effect.
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(b) No Governmental Approval is required to be obtained and no Governmental Filing is required to be made, in each case, by or with

respect to Purchaser or any Purchaser Subsidiary in connection with the execution, delivery and performance of any Transaction Document to which it is a
party or the consummation of the Transactions, other than (i) compliance with and Governmental Filings and Governmental Approvals under the HSR Act,
the Competition Act and any other Review Laws, including Competition Act Approval, (ii) compliance by Purchaser with and filings under the Exchange
Act, (iii) compliance by Purchaser with the rules and regulations of the NYSE, (iv) the Governmental Filings and Governmental Approvals set forth in
Section 5.04(b) of the Disclosure Letter and (v) such other Governmental Filings and Governmental Approvals, the failure of which to be obtained or made,
individually or in the aggregate, would not reasonably be expected to have a Purchaser Material Adverse Effect.

 
SECTION 4.04. Litigation. There is no Action pending or, to the Knowledge of Purchaser, threatened or asserted against or affecting

Purchaser or any Purchaser Subsidiary (and, to the Knowledge of Purchaser, there is not any basis for any such Action) that, individually or in the aggregate,
has had or would reasonably be expected to have a Purchaser Material Adverse Effect, nor is there any Judgment outstanding against Purchaser or any
Purchaser Subsidiary or to which any of their respective properties or assets is subject that has had or would reasonably be expected to have a Purchaser
Material Adverse Effect.

 
SECTION 4.05. Financing. (a) Assuming (i) the Debt Financing is funded in accordance with the Debt Commitment Letter and (ii)

performance in all material respects by Parent of its obligations under Section 8.10, Purchaser has, or will have at the Closing, sufficient cash to pay the
Adjusted Purchase Price and any other amounts required to be paid in connection with the consummation of the Transactions pursuant to the terms of this
Agreement as of the date hereof and to pay all related fees and expenses of Purchaser and the Purchaser Subsidiaries, and there is no restriction on the use of
such cash for such purposes. Assuming (x) the Debt Financing is funded in accordance with the Debt Commitment Letter and (y) performance in all material
respects by Parent of its obligations under Section 8.10, Purchaser has, or will have at the Closing, the financial resources and capabilities to fully perform all
of its obligations under this Agreement and the other Transaction Documents.
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(b) Purchaser has delivered to Parent a true and complete copy of the fully executed debt commitment letter (together with the term sheet

and all exhibits, schedules and annexes thereto), dated as of the date hereof (the “Debt Commitment Letter”) from Citigroup Global Markets Inc., Credit
Suisse AG and Credit Suisse Loan Funding LLC (collectively, including any Additional Arrangers (as defined in the Debt Commitment Letter), the “Debt
Financing Sources”), pursuant to which the Debt Financing Sources have committed, subject to the terms and conditions thereof, to lend to Purchaser the
amounts set forth therein for purposes of funding the Transactions and satisfying ongoing Credit Support Obligations of the Transferred Group Members (the
“Debt Financing”). Purchaser has also delivered to Parent true and complete copies of any fee letters related to the Debt Commitment Letter (which such fee
letters may be redacted in a customary manner solely to remove fee amounts, pricing caps, market flex provisions and other economic terms set forth therein,
none of which could reasonably be expected to adversely affect the conditionality, enforceability, availability or aggregate amount of the Debt Financing).
Each of the Debt Commitment Letter and any such fee letter, in the form so delivered, is in full force and effect and is a legal, valid and binding obligation of
Purchaser and, to the Knowledge of Purchaser, each of the other parties thereto, enforceable against such parties in accordance with its terms (except insofar
as such enforceability may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting creditors’ rights generally,
or by principles governing the availability of equitable remedies). As of the date of this Agreement, the Debt Commitment Letter and the related fee letters
have not been amended, supplemented or otherwise modified in any respect (provided that the existence or exercise of “market flex” provisions contained in
any fee letter shall not constitute an amendment, supplement or modification of the Debt Commitment Letter), no amendment, supplement or modification is
contemplated (except for any amendment, supplement or modification solely to join additional lenders, lead arrangers, bookrunners, syndication agents or
similar entities as parties thereto, in each case where such amendment, supplement or modification would not reasonably be expected to adversely affect the
conditionality, enforceability, availability or aggregate amount of the Debt Financing), and the financing commitments thereunder have not been withdrawn,
terminated or rescinded in any respect. As of the date of this Agreement, no event has occurred that, with or without notice, lapse of time or both, would
constitute a default or breach on the part of Purchaser or, to the Knowledge of Purchaser, any other parties thereto under any term or condition of the Debt
Commitment Letter or the related fee letters, and, assuming the satisfaction (or waiver) of the conditions to Closing set forth in Article IX and the
performance in all material respects by Parent of its obligations under Section 8.10, Purchaser has no reason to believe that any condition precedent to the
funding of any of the Debt Financing set forth in the Debt Commitment Letter will not be satisfied on a timely basis, or that any portion of the Debt
Financing to be made thereunder will otherwise not be available to Purchaser on a timely basis to consummate the Transactions at the time required pursuant
to this Agreement.

 
(c) Purchaser has fully paid, or caused to be paid, any and all commitment fees or other fees required by the Debt Commitment Letter and

the related fee letters to be paid thereunder on or prior to the date of this Agreement. As of the date of this Agreement, the obligations to make the Debt
Financing available to Purchaser pursuant to the terms of the Debt Commitment Letter and the related fee letters are not subject to any conditions precedent
or other contingencies related to the funding of the full amount of the Debt Financing, other than as expressly set forth in the Debt Commitment Letter. As of
the date of this Agreement, there are no Contracts to which Purchaser or any of its Affiliates is a party related to the Debt Financing, other than as expressly
set forth in the Debt Commitment Letter and the related fee letters or otherwise delivered to Parent on or prior to the date of this Agreement.
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SECTION 4.06. Brokers. No broker, finder, intermediary, investment banker, financial advisor or other Person is entitled, directly or

indirectly, to any broker’s, finder’s, financial advisor’s or other similar fee or commission in connection with the Transactions based upon arrangements made
by or on behalf of Purchaser or any Purchaser Subsidiary, in each case, for which Parent, Sellers or any Parent Subsidiary would be liable.

 
SECTION 4.07. Investment Canada Act. Purchaser is a trade agreement investor within the meaning of the Investment Canada Act.
 

ARTICLE V

REPRESENTATIONS AND WARRANTIES OF PARENT AND SELLERS
 

Parent and each Seller represents and warrants to Purchaser that, except as disclosed in the letter, dated as of the date hereof, from Parent to
Purchaser (the “Disclosure Letter”):

 
SECTION 5.01. Organization, Standing and Power. (a) Parent is duly organized and validly existing under the Laws of England and Wales

and each Seller is duly organized and validly existing under the Laws of its jurisdiction of organization or formation. Parent and each Seller has all requisite
corporate or similar power and authority necessary to own, lease or otherwise hold its NA Assets and to conduct the North American Business as currently
conducted.

 
(b) Parent and each Seller is duly qualified to do business and is in good standing (or its equivalent status) in each jurisdiction where the

nature of its business or the ownership or leasing of its properties makes such qualification or good standing necessary, except for any failure to be so
qualified or in good standing that, individually or in the aggregate, has not had and would not reasonably be expected to have a Parent Material Adverse
Effect.

 
SECTION 5.02. Ownership of Transferred Shares. US Seller owns beneficially and of record 70,100 Transferred US Entity Common

Shares and Canadian Seller owns beneficially and of record 1,000,000,000 Transferred Canadian Entity Common Shares, respectively, in each case free and
clear of all Liens (other than restrictions on transfer under securities Laws). The 70,100 Transferred US Entity Common Shares constitute 100% of the issued
and outstanding Equity Securities of the Transferred US Entity, and the 1,000,000,000 Transferred Canadian Entity Common Shares constitute 100% of the
issued and outstanding Equity Securities of the Transferred Canadian Entity. At the Closing, Purchaser (or the applicable Purchaser Subsidiary) will obtain
good and valid title to all such Transferred US Entity Common Shares and Transferred Canadian Entity Common Shares, free and clear of all Liens (other
than restrictions on transfer under securities laws).
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SECTION 5.03. Authority; Execution and Delivery; Enforceability. (a) Parent, each Seller and each other Parent Subsidiary has all

requisite power and authority to execute and deliver each Transaction Document to which it is or is contemplated to be a party, to perform its obligations
thereunder and, other than the passing of the Parent Shareholder Resolution at the Parent Shareholder Meeting, to consummate the Transactions. The
execution and delivery by Parent, each Seller and each other Parent Subsidiary of each Transaction Document to which it is or is contemplated to be a party
and the consummation by Parent, each Seller and each other Parent Subsidiary of the Transactions have been duly authorized by the Board of Directors of
Parent or, to the extent necessary, the analogous governing body of each Seller or such other Parent Subsidiary, and no other corporate or similar proceedings
on the part of Parent, Sellers or any other Parent Subsidiary are necessary to authorize the Transaction Documents or, other than the passing of the Parent
Shareholder Resolution at the Parent Shareholder Meeting, the consummation of the Transactions. Each of Parent and each Seller has duly executed and
delivered this Agreement, and, assuming due authorization, execution and delivery by the other parties hereto, this Agreement constitutes its legal, valid and
binding obligation, enforceable against Parent and each Seller in accordance with its terms (except insofar as such enforceability may be limited by
applicable bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting creditors’ rights generally or by principles governing the availability
of equitable remedies). Prior to the Closing, Parent, each Seller and each other Parent Subsidiary will have duly executed and delivered each other
Transaction Document to which it is or is contemplated to be a party, and, assuming due authorization, execution and delivery by the other parties thereto,
each other Transaction Document to which it is or is contemplated to be a party will constitute its legal, valid and binding obligation, enforceable against it in
accordance with its terms (except insofar as such enforceability may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar
Laws affecting creditors’ rights generally or by principles governing the availability of equitable remedies).

 
(b) The Board of Directors of Parent and the Board of Directors of each Seller have duly adopted resolutions approving the Acquisition and

the other Transactions, which resolutions have not been subsequently rescinded, modified or withdrawn in any way.
 
(c) Other than the passing of the Parent Shareholder Resolution at the Parent Shareholder Meeting, no vote or consent of holders of any

class or series of capital stock of Parent is necessary to approve this Agreement or the consummation of the Transactions.
 
SECTION 5.04. No Conflicts; Governmental Approvals. (a) The execution and delivery by Parent, each Seller and each other Parent

Subsidiary of each Transaction Document to which it is a party do not, the execution and delivery by Parent, each Seller and each other Parent Subsidiary of
each Transaction Document to which it is contemplated to be a party will not, and the consummation of the Transactions and compliance with the terms
hereof and thereof will not, conflict with, or result in any violation of or default (or an event that, with or without notice or lapse of time or both, would
become a default) under, or give rise to a right of termination, cancelation or acceleration of any obligation or to loss of a benefit under, or to increased,
additional, accelerated or guaranteed rights or entitlements of any Person under, or result in the creation of any Lien upon any of the properties or assets of
Parent or any Parent Subsidiary under, any provision of (i) the Organizational Documents of Parent, Sellers or any other Parent Subsidiary, (ii) any Contract
to which Parent, Sellers or any other Parent Subsidiary is a party or by which any of their respective properties or assets is bound or (iii) subject to the
Governmental Filings, Governmental Approvals, Consents and other matters referred to in Section 5.04(b), any Judgment or Law applicable to Parent or any
Parent Subsidiary or their respective properties or assets, other than, in the case of clauses (ii) and (iii) above, any such item that, individually or in the
aggregate, has not had and would not reasonably be expected to have a Parent Material Adverse Effect.
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(b) No Governmental Approval is required to be obtained and no Governmental Filing is required to be made, in each case, by or with

respect to Parent, either Seller or any other Parent Subsidiary in connection with the execution, delivery and performance of any Transaction Document to
which it is a party or the consummation of the Transactions, other than (i) compliance with and Governmental Filings and Governmental Approvals under the
HSR Act, the Competition Act and any other Review Laws, including Competition Act Approval, (ii) approval of the Class 1 Circular and any
supplementary circular by the FCA, (iii) the Governmental Filings and Governmental Approvals set forth in Section 5.04(b) of the Disclosure Letter and
(iv) such other Governmental Filings and Governmental Approvals, the failure of which to be obtained or made, individually or in the aggregate, would not
reasonably be expected to have a Parent Material Adverse Effect.

 
SECTION 5.05. Litigation. There is no Action pending or, to the Knowledge of Parent, threatened or asserted against or affecting Parent,

either Seller or any other Parent Subsidiary (and, to the Knowledge of Parent, there is not any basis for any such Action) that, individually or in the
aggregate, has had or would reasonably be expected to have a Parent Material Adverse Effect, nor is there any Judgment outstanding against Parent, either
Seller or any other Parent Subsidiary or to which any of their respective properties or assets is subject that, individually or in the aggregate, has had or would
reasonably be expected to have a Parent Material Adverse Effect.

 
SECTION 5.06. Brokers. No broker, finder, intermediary, investment banker, financial advisor or other Person is entitled, directly or

indirectly, to any broker’s, finder’s, financial advisor’s or other similar fee or commission in connection with the Sale Process based upon arrangements made
by or on behalf of Parent, Sellers or any other Parent Subsidiary, in each case, for which Purchaser, any Purchaser Subsidiary or, after the Closing, any
Transferred Group Member would be liable.

 
SECTION 5.07. Taxable Canadian Property. The Transferred Canadian Entity Common Shares are not “taxable Canadian property” within

the meaning of the ITA. None of the Transferred Canadian Entity Common Shares derives, and none of them has at any time within the past 60 months
derived, more than 50% of its fair market value directly or indirectly from or from any combination of (a) real or immovable property situated in Canada, (b)
Canadian resource properties (as defined in the ITA), (c) timber resource properties (as defined in the ITA) and (d) options in respect of, or interests in, or for
civil law, a right in, property described in any of clauses (a) to (c) above, whether or not the property exists.

 
SECTION 5.08. Investment Canada Act. The Transferred Canadian Entity’s total liabilities, other than operating liabilities, are less than

120 million Canadian dollars and its cash and cash equivalents are less than 10 million Canadian dollars as determined in accordance with the Investment
Canada Act.
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ARTICLE VI

REPRESENTATIONS AND WARRANTIES REGARDING THE TRANSFERRED ENTITIES
 

Parent and each Seller represents and warrants to Purchaser that, except as disclosed in the Disclosure Letter:
 
SECTION 6.01. Organization, Standing and Power. (a) Each of the Transferred Entities is duly organized, validly existing and in good

standing (or its equivalent status) under the Laws of the jurisdiction in which it is organized. Each of the Transferred Entities has all requisite corporate or
similar power and authority necessary to own, lease or otherwise hold its assets and properties (including its NA Assets) and to conduct its business
(including the North American Business) as currently conducted. Parent has made available to Purchaser true and complete copies of the Organizational
Documents of each of the Transferred Entities, in each case as amended through the date hereof.

 
(b) Each Transferred Group Member other than the Transferred Entities (collectively, the “Transferred Group Subsidiaries”) is duly

organized, validly existing and in good standing (or its equivalent status) under the Laws of the jurisdiction in which it is organized. Each Transferred Group
Subsidiary has all requisite corporate or similar power and authority necessary to own, lease or otherwise hold its assets and properties (including its NA
Assets) and to conduct its business (including the North American Business) as currently conducted in all material respects. Parent has made available to
Purchaser true and complete copies of the Organizational Documents of each of the Transferred Group Subsidiaries, in each case as amended through the
date hereof.

 
(c) Each Transferred Group Member is duly qualified to do business and is in good standing (or its equivalent status) in each jurisdiction

where the nature of its business (including the North American Business) or the ownership or leasing of its assets and properties (including the NA Assets)
makes such qualification or good standing necessary, except for any failure to be so qualified or in good standing that, individually or in the aggregate, (i) has
not had and would not reasonably be expected to have a Material Adverse Effect or (ii) would not be reasonably expected to prevent or materially delay the
ability of the Transferred Entities to perform their respective obligations under the Transaction Documents or consummate the Transactions.

 
SECTION 6.02. Transferred Group Subsidiaries; Equity Interests. (a)  Section 6.02(a) of the Disclosure Letter sets forth a true and

complete list of each Transferred Group Subsidiary, its jurisdiction of organization and the names of the holders of Equity Securities of such Transferred
Group Subsidiary and the number of Equity Securities held by each such holder, and there are no Equity Securities of any Transferred Group Subsidiary
outstanding except as set forth in Section 6.02(b) of the Disclosure Letter. All the outstanding shares of capital stock of, or other equity or voting interests in,
each Transferred Group Subsidiary have been duly authorized and validly issued and are fully paid and, in the case of shares of capital stock, non-assessable
and are owned by a Transferred Group Member, free and clear of all Liens (other than restrictions on transfer under securities Laws). The Equity Securities
of each Transferred Group Subsidiary were issued and granted in compliance with all applicable Laws and the Organizational Documents of such Transferred
Group Subsidiary, and such Equity Securities have not been issued in violation of, and are not subject to, any purchase option, call option, right of first
refusal, preemptive right, subscription right or any similar right under any provision of any Organizational Document of any Transferred Group Subsidiary or
any Contract.
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(b) Section 6.02(b) of the Disclosure Letter sets forth, as of the date hereof, a true and complete list of all interests owned, directly or

indirectly, by a Transferred Entity in any capital stock or other Equity Securities in any Person, other than (i) the Transferred Group Subsidiaries, the
Excluded Entities and the Subsidiaries of the Excluded Entities and (ii) the Excluded Minority Interests (the interests set forth in Section 6.02(b) of the
Disclosure Letter, the “Transferred Group Minority Interests”). All the Transferred Group Minority Interests are owned by a Transferred Group Member, free
and clear of all Liens (other than restrictions under securities Laws). All Contracts related to the Transferred Group Minority Interests to which any
Transferred Group Member is a party, or otherwise bound by, have been made available to Purchaser.

 
(c) Except for its interests in the Transferred Group Subsidiaries, the Excluded Entities and the Subsidiaries of the Excluded Entities, the

Excluded Minority Interests and the Transferred Group Minority Interests the Transferred Entities do not own, directly or indirectly, any capital stock of, or
other Equity Securities in, any Person.

 
(d) No Transferred Group Member is subject to any Contract or other obligation to make any investment in (in the form of a loan or a

capital contribution) any other Person (including with respect to any Transferred Group Minority Interests).
 
(e) There are no preemptive or other outstanding rights, subscriptions, options, warrants, stock appreciation rights, redemption rights,

repurchase rights, convertible, exercisable or exchangeable securities or other agreements, arrangements or commitments of any character relating to the
issued or unissued share capital or other Equity Securities in any of the Transferred Group Subsidiaries. There are no authorized, issued or outstanding
securities or obligations convertible or exchangeable into or exercisable for, or giving any Person a right to subscribe for or acquire, any Equity Securities of
any Transferred Group Subsidiary. There are no rights of first refusal, rights of first offer, proxies, voting agreements, voting trusts, registration rights
agreements, stockholders agreements or other similar agreements or arrangements with respect to the Equity Securities of any Transferred Group Subsidiary.
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SECTION 6.03. Capital Structure of the Transferred Entities. The authorized capital stock of the Transferred US Entity consists of 80,000

Transferred US Entity Common Shares, of which (a) 70,100 Transferred US Entity Common Shares are issued and outstanding and (b) no Transferred US
Entity Common Shares are held by the Transferred US Entity in its treasury. The authorized capital stock of the Transferred Canadian Entity consists of an
unlimited number of Transferred Canadian Entity Common Shares and an unlimited number of preferred shares, no par value (the “Transferred Canadian
Entity Preferred Shares”), of which (i) 1,000,000,000 Transferred Canadian Entity Common Shares are issued and outstanding, (ii) no Transferred Canadian
Entity Common Shares are held by the Transferred Canadian Entity in its treasury, (iii) no Transferred Canadian Entity Preferred Shares are issued and
outstanding and (iv) no Transferred Canadian Entity Preferred Shares are held by the Transferred Canadian Entity in its treasury. All outstanding Transferred
Shares are duly authorized, validly issued, fully paid and non-assessable and (x) were issued and granted in compliance with all applicable Laws and the
Organizational Documents of the applicable Transferred Entity and (y) are not subject to or issued in violation of any purchase option, call option, right of
first refusal, preemptive right, subscription right or any similar right under any provision of any Organizational Document of any Transferred Entity or any
Contract. There are no bonds, debentures, notes or other indebtedness of any Transferred Group Member having the right to vote (or convertible into, or
exchangeable for, securities having the right to vote) on any matters on which holders of the Transferred Shares or holders of Equity Securities in Transferred
Group Subsidiaries may vote (“Transferred Entity Voting Debt”). Except as set forth above in this Section 6.03, (1) there are no shares of capital stock of, or
other Equity Securities in, any Transferred Entity issued, reserved for issuance or outstanding and (2) there are no options, rights, warrants, convertible or
exchangeable securities, “phantom” stock or other equity rights, stock appreciation rights, stock-based performance units, commitments, repurchase rights,
Contracts or undertakings of any kind to which any Transferred Group Member is a party or by which any of their respective properties or assets is bound
(A) obligating any Transferred Group Member to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of capital stock of, or other
Equity Securities in, or any security convertible or exercisable for or exchangeable into any capital stock of or other Equity Securities in, a Transferred
Entity, (B) obligating any Transferred Group Member to issue, grant, extend or enter into any such option, right, warrant, security, commitment, Contract,
arrangement or undertaking or (C) that give any Person the right to receive any economic benefit or right similar to or derived from the economic benefits
and rights accruing to holders of the Transferred Shares (the items in clauses (1) and (2), collectively, “Transferred Entity Securities”). There are not any
outstanding Contracts of any kind that obligate any Transferred Group Member to repurchase, redeem or otherwise acquire any Transferred Entity Securities.

 
SECTION 6.04. Authority; Execution and Delivery; Enforceability.

(a) Each Transferred Entity has all requisite power and authority to execute and deliver each Transaction Document to which it is or is contemplated to be a
party, to perform its obligations thereunder and to consummate the Transactions. The execution and delivery by each Transferred Entity of each Transaction
Document to which it is or is contemplated to be a party and the consummation by such Transferred Entity of the Transactions have been duly authorized by
the Board of Directors of such Transferred Entity, and no other corporate or similar proceedings on the part of such Transferred Entity are necessary to
authorize the Transaction Documents or the consummation of the Transactions. Each Transferred Entity has duly executed and delivered this Agreement,
and, assuming due authorization, execution and delivery by the other parties hereto, this Agreement constitutes its legal, valid and binding obligation,
enforceable against such Transferred Entity in accordance with its terms (except insofar as such enforceability may be limited by applicable bankruptcy,
insolvency, reorganization, moratorium or similar Laws affecting creditors’ rights generally or by principles governing the availability of equitable remedies).
Prior to the Closing, each Transferred Entity will have duly executed and delivered each other Transaction Document to which it is or is contemplated to be a
party, and, assuming due authorization, execution and delivery by the other parties thereto, each other Transaction Document to which it is or is contemplated
to be a party will constitute its legal, valid and binding obligation, enforceable against it in accordance with its terms (except insofar as such enforceability
may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting creditors’ rights generally or by principles
governing the availability of equitable remedies).

 

27



 

 
(b) The Board of Directors of each Transferred Entity has duly adopted resolutions approving the Acquisition and the other Transactions,

which resolutions have not been subsequently rescinded, modified or withdrawn in any way.
 
SECTION 6.05. No Conflicts; Governmental Approvals. (a) The execution and delivery by each Transferred Entity of each Transaction

Document to which it is a party do not, the execution and delivery by each Transferred Entity of each Transaction Document to which it is contemplated to
be a party will not, and the consummation of the Transactions and compliance with the terms hereof and thereof will not, conflict with, or result in any
violation of or default (or an event that, with or without notice or lapse of time or both, would become a default) under, or give rise to a right of termination,
cancelation or acceleration of any obligation or to loss of a benefit under, or to increased, additional, accelerated or guaranteed rights or entitlements of any
Person under, or result in the creation of any Lien upon any of the NA Assets under, any provision of (i) the Organizational Documents of any Transferred
Group Member, (ii) any Contract to which any Transferred Group Member is a party or by which any of their respective properties or assets (including the
NA Assets) is bound or (iii) subject to the Governmental Filings, Governmental Approvals, Consents and other matters referred to in Section 6.05(b), any
Judgment or Law applicable to any Transferred Group Member or their respective properties or assets (including the NA Assets), other than, in the case of
clauses (ii) and (iii) above, any such item that, individually or in the aggregate, (A) has not been and would not reasonably be expected to be material to the
North American Business or the Transferred Group Members, taken as a whole, or (B) would not reasonably be expected to prevent or materially delay the
ability of the Transferred Group Members to perform their respective obligations under the Transaction Documents or consummate the Transactions.

 
(b) No Governmental Approval is required to be obtained and no Governmental Filings are required to be made, in each case, by any

Transferred Group Member in connection with the execution, delivery and performance of any Transaction Document to which it is a party or the
consummation of the Transactions, other than (i) compliance with and Governmental Filings and Governmental Approvals under the HSR Act, the
Competition Act and any other Review Laws, including Competition Act Approval, (ii) the Governmental Filings and Governmental Approvals set forth in
Section 6.05(b) of the Disclosure Letter and (iii) such other Governmental Filings and Governmental Approvals, the failure of which to be obtained or made,
individually or in the aggregate, would not reasonably be expected to (A) be material to the North American Business or the Transferred Group Members,
taken as a whole, or (B) prevent or materially delay the ability of the Transferred Group Members to perform their respective obligations under the
Transaction Documents or consummate the Transactions.

 
SECTION 6.06. Financial Statements; Undisclosed Liabilities. (a) Section 6.06(a) of the Disclosure Letter sets forth (i) an unaudited

aggregated balance sheet with respect to the North American Business as of December 31, 2019 (together with any notes thereto, the “2019 NA Balance
Sheet”) and (ii) unaudited aggregated statements of income with respect to the North American Business for the years ended December 31, 2018 and
December 31, 2019 (collectively, together with any notes thereto and the 2019 NA Balance Sheet, the “Financial Statements”). The Financial Statements (A)
were extracted without material adjustment from the consolidation schedules that underlie Parent’s historical consolidated financial statements, which such
consolidation schedules were prepared in accordance with the requirements of IFRS applicable to the recognition, classification and measurement of assets,
liabilities, income and expenditure, (B) present fairly in all material respects the financial position and income of the North American Business as of the dates
thereof and for the periods covered thereby and (C) present financial information in a form consistent with the accounting policies used in Parent’s historical
consolidated financial statements (except as may be indicated in any notes thereto and subject to normal year-end adjustments).
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(b) Except as reflected or reserved against on the 2019 NA Balance Sheet, the North American Business has no Liabilities of a type

required to be disclosed in the liabilities column of a balance sheet prepared in accordance with IFRS, other than Liabilities that (i) were incurred after the
date of the 2019 NA Balance Sheet in the ordinary course of business, (ii) are contemplated by or were incurred in connection with this Agreement, the other
Transaction Documents or the Transactions or (iii) individually or in the aggregate, have not been and would not reasonably be expected to be material to the
North American Business or the Transferred Group Members, taken as a whole.

 
(c) The Records of the North American Business and the Transferred Group Members (i) are true, correct and complete in all material

respects and all transactions to which the North American Business or any Transferred Group Member (to the extent related to the North American Business)
is or has been a party are accurately reflected therein in all material respects and have been maintained in accordance with all applicable Laws and (ii) have
been maintained in accordance with commercially reasonable business practices.

 
SECTION 6.07. Absence of Certain Changes or Events; No Material Adverse Effect. (a) Except as specifically contemplated by this

Agreement or the other Transaction Documents, from the date of the 2019 NA Balance Sheet, (i) the North American Business has been conducted in the
ordinary course of business in all material respects and (ii) none of the Transferred Group Members (nor with respect to the North American Business only,
Parent, Sellers or any of the other Parent Subsidiaries) have taken any actions which, if taken after the date hereof and prior to the Closing without the prior
written consent of Purchaser, would constitute a breach of Section 7.01 (other than in respect of clauses (g) and (m) thereof or clause (q) with respect to the
foregoing).

 
(b) Since the date of the 2019 NA Balance Sheet, there has not been a Material Adverse Effect.
 
SECTION 6.08. Taxes.
 
(a) All income and other material Tax Returns required to be filed by each of the Transferred Group Members have been timely filed with

the appropriate Taxing Authorities (taking into account any applicable extensions) and all such Tax Returns are true and complete in all material respects.
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(b) Each Transferred Group Member has timely paid all income and other material Taxes owed by it, whether or not shown as due on any

Tax Return.
 
(c) Each Transferred Group Member has withheld any material Taxes that are required by applicable Law to be withheld, and has timely

paid or remitted, on a timely basis, the full amount of any Taxes that have been withheld, to the applicable Taxing Authority. Each Transferred Group
Member has otherwise complied in all material respects with all applicable Laws relating to the withholding and collection of such Taxes.

 
(d) There are no Liens for material Taxes on any of the NA Assets, except for Permitted Liens.
 
(e) No extension or waiver of the limitation period applicable to the payment or collection of Taxes has been requested or, to the

Knowledge of Parent, given in respect of any Taxes or Tax Return of any Transferred Group Member. No Transferred Group Member has requested or
received any ruling relating to Taxes from any Taxing Authority, or signed any binding agreement relating to Taxes with any Taxing Authority (including any
advanced pricing agreement), in each case that would be binding on Purchaser or any of its Affiliates (including any Transferred Group Member) after the
Closing Date.

 
(f) No deficiency, dispute or claim relating to any material amount of Tax has been proposed, asserted or assessed, in each case, in writing,

or, to the Knowledge of Parent, threatened by any Taxing Authority against any Transferred Group Member in respect of Taxes related to any such
Transferred Group Member, and no material claim for assessment that previously has been so asserted relating to any Transferred Group Member remains
unpaid or is otherwise not resolved.

 
(g) To the Knowledge of Parent, no Taxing Authority is presently conducting any audit or other administrative or judicial proceeding with

regard to any material Taxes or Tax Returns of any Transferred Group Member.
 
(h) No Taxing Authority in a jurisdiction where a Transferred Group Member does not file a Tax Return has made any written claim that

such Transferred Group Member is or may be subject to Tax in that jurisdiction that would be covered by such Tax Return.
 
(i) No election under Treasury Regulation Section 301.7701-3(c) has been or will be made with respect to any Transferred Group Member.
 
(j) No Transferred Group Member will be required to include any material item of income or exclude any material item of deduction from

taxable income for a Pre-Closing Tax Period (or portion thereof) as a result of any (i) “closing agreement” as described in Section 7121(a) of the Code (or
similar provision of state or non-U.S. Law) or any contract made with any Taxing Authority entered into prior to the Closing, (ii) change in or improper use
of a method of accounting prior to the Closing, (iii) installment sale or open transaction occurring before the Closing, (iv) election under Section 108(i) or
Section 965(h) of the Code (or any similar provision of state, local or non-U.S. Law), (v) the long-term contract method of accounting with respect to a
Contract entered into before the Closing, (vi) any prepaid amount received on or prior to the Closing Date, or (vii) any intercompany transaction or excess
loss account described in the Treasury Regulations promulgated under Section 1502 of the Code (or any similar provision of state, local or non-U.S. Law).
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(k) No Transferred Group Member (i) has been a member of an affiliated, consolidated, combined, unitary or similar group for purposes of

filing Tax Returns or paying Taxes (other than a group the common parent of which was the Transferred US Entity or the Transferred Canadian Entity) or (ii)
has any liability for the Taxes of any Person (other than any Transferred Group Member) under Treasury Regulation Section 1.1502-6 (or any similar
provision of state, local or non-U.S. Law), as a transferee or successor, by contract or otherwise (in each case other than pursuant to customary provisions in
any commercial contract entered into in the ordinary course of business, the primary purpose of which is not the allocation or payment of Taxes).

 
(l) No Transferred Group Member organized in the United States or a political subdivision thereof is (i) a shareholder of a “controlled

foreign corporation” as defined in Section 957 of the Code (or any similar provision of state, local or non-U.S. Law), (ii) a shareholder of a “passive foreign
investment company” within the meaning of Section 1297 of the Code or (iii) will be required to pay any Taxes pursuant to Section 965 of the Code in any
Post-Closing Tax Period.

 
(m) No Transferred Group Member organized under the laws of a country other than the United States (i) is engaged in the conduct of a

United States trade or business for U.S. federal income Tax purposes, (ii) is a “controlled foreign corporation” within the meaning of Section 957 of the Code
owned directly or indirectly within the meaning of Section 958(a) of the Code by any “United States shareholder” within the meaning of Section 951(b) of
the Code, (iii) is a “surrogate foreign corporation” within the meaning of Section 7874(a)(2)(B) of the Code or is treated as a U.S. corporation under Section
7874(b) of the Code or (iv) has elected under Section 897(i) of the Code to be treated as a U.S. corporation.

 
(n) None of the assets or properties of the Transferred Group Members (i) are an asset or property that Purchaser or any of its Affiliates will

be required to treat as being owned by any other Person pursuant to the provisions of Section 168(f)(8) or the Code of 1954, as amended and in effect
immediately before the enactment of the Tax Reform Act of 1986, (ii) are tax-exempt use property within the meaning of Section 168(h) of the Code, (iii) are
tax-exempt bond financed property within the meaning of Section 168(g) of the Code, (iv) secure any debt the interest of which is tax-exempt under Section
103(a) of the Code or (v) are subject to a section 467 rental agreement as defined in Section 467 of the Code.

 
(o) No Transferred Group Member, or any predecessor by merger or consolidation of such Transferred Group Member, has been a

“distributing corporation” or a “controlled corporation” (within the meaning of Section 355(a)(1) of the Code) with respect to a transaction described in
Section 355 of the Code (i) within the past two years or (ii) in a distribution that could constitute part of a “plan” or “series of related transactions” (within
the meaning of Section 355(e) of the Code) that includes the transactions contemplated by this Agreement.
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(p) Neither the Transferred US Entity nor any of its Subsidiaries has participated in any “listed transaction” as defined in U.S. Treasury

Regulations Section 1.6011-4(b)(2) or any other transaction requiring disclosure under a similar provision of state, local or non-U.S. Law.
 
(q) All material charges for amounts payable or amounts receivable among the Transferred Group Members have been made at arm’s

length for fair value and the Parent.
 
(r) Parent and each Transferred Group Member have fully complied with all requirements, and appropriately maintained all relevant

documentation, with respect to all foreign and local Tax holidays and other similar Tax exemptions claimed by any Transferred Group Member. No
Transferred Group Member is currently party to any written Tax incentive, deferral, holiday or abatement arrangement with any Taxing Authority that will
terminate as a result of the transactions contemplated by this Agreement.

 
SECTION 6.09. Employee Matters. (a) Section 6.09(a) of the Disclosure Letter sets forth, as of the date hereof, a true and complete list of

(i) each Transferred Group Employee Benefit Plan and (ii) each Parent NA Benefit Plan (and indicates whether such plan is a Transferred Group Employee
Benefit Plan). Parent has made available to Purchaser true and complete copies of (1) each Transferred Group Employee Benefit Plan and Parent NA Benefit
Plan (or, in the case of any unwritten plan, a description thereof), (2) the most recent annual report on Form 5500 or similar annual information return filed
with respect to each Transferred Group Employee Benefit Plan and Parent NA Benefit Plan (if any such report was required under applicable Law), (3) the
most recent summary plan description for each Transferred Group Employee Benefit Plan and Parent NA Benefit Plan for which such summary plan
description is required under applicable Law, (4) the most recent actuarial valuation report and financial statement, if any, relating to a Transferred Group
Employee Benefit Plan, (5) the most recently received determination letter, if any, issued by the Internal Revenue Service and each currently pending
application for a determination letter with respect to any Transferred Group Employee Benefit Plan and Parent NA Benefit Plan that is intended to qualify
under Section 401(a) of the Code and (6) all material records, notices and filings concerning Internal Revenue Service or U.S. Department of Labor audits or
investigations with respect to any Transferred Group Employee Benefit Plan.

 
(b) The Transferred Group Employee Benefit Plans and Parent NA Benefit Plans have been sponsored, maintained, administered and

contributed to in compliance with their terms and applicable Law, other than instances of non-compliance that, individually or in the aggregate, have not been
and would not reasonably be expected to be material to the North American Business or the Transferred Group Members, taken as a whole. No Transferred
Group Employee Benefit Plan or Parent NA Benefit Plan is the subject of an audit or investigation by the Internal Revenue Service, the Department of Labor,
the Pension Benefit Guaranty Corporation or any other Governmental Entity, nor is any such audit or investigation pending or, to the Knowledge of Parent,
threatened in writing. There has not been any prohibited transaction (within the meaning of Section 406 of ERISA or Section 4975 of the Code) with respect
to any Transferred Group Employee Benefit Plan.

 
(c) Each Transferred Group Employee Benefit Plan and each Parent NA Benefit Plan that is intended to qualify for special tax treatment

under applicable Law, including under Section 401(a) of the Code or the ITA, meets all requirements for such treatment and, to the Knowledge of Parent,
there are no existing circumstances or events that have occurred that would reasonably be expected to adversely affect such qualification. Each Transferred
Group Employee Benefit Plan and each Parent NA Benefit Plan that is intended to be qualified under Section 401(a) of the Code has received a favorable
determination letter from the Internal Revenue Service or is the subject of a favorable opinion letter from the Internal Revenue Service on the form of such
Employee Benefit Plan.
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(d) No Transferred Group Employee Benefit Plan or Parent NA Benefit Plan provides health or life insurance benefits after termination of

employment, except where coverage is mandated by applicable Law or the cost thereof is borne entirely by the former employee (or his or her eligible
dependents).

 
(e) No circumstances exist that could reasonably be expected to result in the imposition of Controlled Group Liability with respect to any

Parent Employee Benefit Plan (other than a Transferred Group Employee Benefit Plan) on any Transferred Group Member following the Closing as a result
of a Transferred Group Member being treated as a single employer with Parent or its Affiliates prior to the Closing.

 
(f) No Transferred Group Employee Benefit Plan or Parent NA Benefit Plan is (i) a single employer plan or other pension plan that is

subject to Title IV of ERISA or Section 302 of ERISA or Section 412 of the Code, the ITA or other applicable minimum pension benefits standards
legislation in Canada, (ii) a “multiemployer pension plan”, as defined in Section 3(37) of ERISA, (iii) a “multi-employer plan” for purposes of Section
147.1(1) of the ITA, (iv) a “multiple employer plan” (within the meaning of Section 413(c) of the Code), or (v) a multiple employer welfare arrangement
(within the meaning of Section 3(40) of ERISA).

 
(g) Other than any liabilities that are included in the definition of Indebtedness, there are no unfunded or underfunded liabilities (on a

solvency basis) in respect of any Transferred Group Employee Benefit Plan that is a defined benefit pension plan, retiree welfare plan or deferred
compensation plan, including going concern unfunded liabilities, solvency deficiencies, wind-up deficiencies, unpaid special payment or experience
deficiency, whether or not due and payable.

 
(h) Section 6.09(h) of the Disclosure Letter sets forth, as of the date hereof, a true and complete list of each collective bargaining, works

council or other material labor union contract or labor arrangement covering any NA Employee or with respect to which any Transferred Group Member is a
signatory or is otherwise bound, excluding any national, industry or similar generally applicable contract or arrangement (the “CBAs”). Parent has made
available to Purchaser true and complete copies of each CBA. There are no pending or, to the Knowledge of Parent, threatened strikes, work stoppages,
requests for representation, pickets or walkouts involving any NA Employee, except as has not been, and would not reasonably be expected to be material to
the North American Business or the Transferred Group Members, taken as a whole. To the Knowledge of Parent, there is no material unfair labor practice,
charge or complaint pending, unresolved or threatened in writing before any court, arbitrator, the National Labor Relations Board or any other Governmental
Entity relating to any NA Employee.
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(i) With respect to the NA Employees, each of Parent and the Parent Subsidiaries (including the Transferred Group Members) is in

compliance with the terms of the CBAs and all applicable Laws pertaining to employment, employment practices and the employment of labor, including all
such Laws relating to labor relations, equal employment opportunities, human rights, pay equity, employment standards, fair employment practices,
prohibited harassment, discrimination or distinction, consultation or information, wages, hours, safety and health and workers’ compensation, other than
instances of non-compliance that, individually or in the aggregate, have not been and would not reasonably be expected to be material to the North American
Business or the Transferred Group Members, taken as a whole.

 
(j) Each NA Employee and Former NA Employee has been paid in full, or Parent or its Affiliates have properly accrued for in accordance

with IFRS all wages, salaries, commissions, vacation pay, overtime pay, bonuses and other material benefits or compensation due to or on behalf of such
employees; and there is no claim with respect to payment of wages, salary or overtime pay that has been asserted or is now pending or, to the Knowledge of
Parent, threatened in writing before any Governmental Entity with respect to any NA Employee or Former NA Employee.

 
(k) During the one-year period prior to the date of this Agreement, no Transferred Group Member has engaged in or effectuated any “plant

closing” or employee “mass layoff” (in each case, as defined in the Worker Adjustment Retraining and Notification Act of 1988, as amended, or any similar
state or local statute, rule or regulation (“WARN”)) affecting any site of employment or one or more facilities or operating units within any site of
employment or facility of any Transferred Group Member.

 
(l) The execution and delivery of each Transaction Document do not, and the consummation of the Transactions and compliance with the

terms hereof and thereof will not, (i) entitle any NA Employee to notice, pay in lieu of notice, severance, termination, change in control or similar pay and
separation benefits, or any other payment, under any Transferred Group Employee Benefit Plan or Parent NA Benefit Plan, (ii) accelerate the time of
payment or vesting or trigger any payment or funding (through a grantor trust or otherwise) of compensation or benefits under, increase the amount payable
under or trigger any other material obligation pursuant to, any Transferred Group Employee Benefit Plan or Parent NA Benefit Plan, (iii) increase the amount
of compensation or benefits due to any NA Employee or Former NA Employee or (iv) result in any breach or violation of, or a default under, any Transferred
Group Employee Benefit Plan or Parent NA Benefit Plan, in each case, except for any payments or benefits required by applicable Law or for which Parent
and the Parent Subsidiaries (other than the Transferred Group Members) shall be solely liable.

 
(m) No Tax penalties or additional Taxes have been imposed or are reasonably expected to be imposed on any NA Employee or Former

NA Employee, and no acceleration of Taxes has occurred or are reasonably expected to occur with respect to any NA Employee or Former NA Employee, in
each case, as a result of a failure to comply with Section 409A of the Code with respect to any Transferred Group Employee Benefit Plan or Parent NA
Benefit Plan that is a “nonqualified deferred compensation plan” within the meaning of Section 409A of the Code.
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(n) No amount or other entitlement that could be received as a result of the Transactions by any NA Employee or Former NA Employee

who is a “disqualified individual”, as such term is defined in Treasury Regulation Section 1.280G-1, or payable by any Transferred Group Member, would be
characterized as an “excess parachute payment”, as such term is defined in Section 280G(b)(1) of the Code. No individual is entitled to receive any additional
payment (including any Tax gross up or other payment) from any Transferred Group Member or any other Person in the event that any Tax required by
Section 4999(a) or Section 409A of the Code is imposed on such individual.

 
SECTION 6.10. Litigation. There is no Action pending or, to the Knowledge of Parent, threatened or asserted against or affecting Parent or

any Parent Subsidiary relating to the North American Business or any Transferred Group Member (and, to the Knowledge of Parent, there is no basis for any
such Action) that, individually or in the aggregate, has been or would reasonably be expected to be material to the North American Business or the
Transferred Group Members, taken as a whole, nor is there any Judgment outstanding against Parent or any Parent Subsidiary or to which any of their
respective properties or assets is subject relating to the North American Business that has been or would reasonably be expected to be, material to the North
American Business or the Transferred Group Members, taken as a whole.

 
SECTION 6.11. Compliance with Applicable Laws; Permits. With respect to the North American Business and the Transferred Group

Members only, Parent and the Parent Subsidiaries are, and have been since January 1, 2018, in compliance in all material respects with all applicable Laws.
With respect to the North American Business only, neither Parent nor any Parent Subsidiary has received any written communication since January 1, 2018
that alleges that Parent or any Parent Subsidiary is not in compliance in any material respect with any applicable Law, which alleged non-compliance has not
been materially resolved as of the date hereof. After giving effect to the Pre-Closing Transfers, the Transferred Group Members will possess all
Governmental Approvals necessary for the lawful conduct of the North American Business as currently conducted, except for any failure to have such
Governmental Approvals that, individually or in the aggregate, has not been and would not reasonably be expected to be material to the North American
Business or the Transferred Group Members, taken as a whole. Parent and the Parent Subsidiaries have obtained, and are in compliance with the terms of, all
Governmental Approvals that are material to the North American Business or the Transferred Group Members, taken as a whole, and each such
Governmental Approval is valid, subsisting and in full force and effect.

 
SECTION 6.12. Environmental Matters. (a) Except for those matters that, individually or in the aggregate, have not been and would not

reasonably be expected to be material to the North American Business and the Transferred Group Members, taken as a whole:
 
(i) with respect to the North American Business only, Parent, the Parent Subsidiaries and the North American Business are, and have been

since January 1, 2018, in compliance with all Environmental Laws;
 

(ii) since January 1, 2018, neither Parent nor any Parent Subsidiary has received any written notice that alleges that the North American
Business is in violation of, or has liability under, any Environmental Law, which alleged violation or liability has not been resolved;
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(iii) Parent and the Parent Subsidiaries have obtained and are, and since January 1, 2018 have been, in compliance with all Environmental

Permits necessary for the operation of the North American Business as currently conducted, all such Environmental Permits are valid and in good
standing and neither Parent nor any Parent Subsidiary has been advised by any Governmental Entity of any change in the status or terms and
conditions of any such Environmental Permit;

 
(iv) there are no Environmental Claims pending or, to the Knowledge of Parent, threatened against or affecting Parent or any Parent

Subsidiary relating to the North American Business;
 

(v) there are and have been no releases of Hazardous Materials at, on, under or from (A) any NA Real Property, (B) any other real
property currently or formerly owned or leased by Parent or the Parent Subsidiaries in connection with the operation of the North American
Business or (C) at any third party sites used for the disposal of Hazardous Materials by Parent or the Parent Subsidiaries in connection with the
operation of the North American Business, in each of cases (A) through (C) that would reasonably be expected to form the basis of any
Environmental Claim against Parent or any Parent Subsidiaries or any material obligation under Environmental Law on the part of Parent or any
Parent Subsidiaries to conduct or fund environmental cleanup or remediation in respect of any real property; and

 
(vi) Parent and the Parent Subsidiaries have made available all material written environmental assessments, reports and studies completed

in the past two years (including written reports on environmental sampling data and Phase I and Phase II environmental site assessments), in each
case with respect to the North American Business.

 
SECTION 6.13. Real and Personal Property. (a) Section 6.13(a) of the Disclosure Letter sets forth a true and complete list, as of the date

hereof, of all material NA Real Property that is owned by Parent or any Parent Subsidiary and that is used or occupied in the current operation or conduct of
the North American Business (the “Owned Real Property”), including the address thereof. There are no condemnation or eminent domain proceedings
pending or, to the Knowledge of Parent, threatened in writing with respect to the Owned Real Property. There are no outstanding options to purchase or lease
or rights of first refusal to purchase any of the Owned Real Property or any portions thereof or interests therein.

 
(b) Section 6.13(b) of the Disclosure Letter sets forth a true and complete list, as of the date hereof, of all material NA Real Property in

which Parent or any Parent Subsidiary holds a leasehold interest or an occupancy right and that is used or occupied in the current operation or conduct of the
North American Business (the “Leased Real Property” and, together with the Owned Real Property, the “Real Property”). Parent has made available to
Purchaser a true and complete copy of each lease, sublease, license or occupancy agreement pursuant to which such rights have been granted, including all
amendments, modifications and other supplements thereto underlying the Leased Real Property. With respect to each Leased Real Property:
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(i) there are no condemnation or eminent domain proceedings pending or, to the Knowledge of Parent, threatened in writing; and

 
(ii) to the Knowledge of Parent, there are no outstanding options to purchase or rights of first refusal to purchase any of the Leased Real

Property or any portions thereof or interests therein or contracts relating to the right of a third party to sublease or occupy any Leased Real Property
or any portions thereof, that in each case, has been or would reasonably be expected to be material to the Parent and the Parent Subsidiaries, taken as
a whole.

 
(c) The Real Property (i) has been maintained in all material respects in accordance with normal industry practice, (ii) is in good operating

condition and repair (subject to normal wear and tear) in all material respects and (iii) is suitable for the purposes for which it is presently used. The other
tangible NA Assets are in good condition, reasonable wear and tear excepted, in all material respects.

 
(d) Parent and the Parent Subsidiaries have, in all material respects, good and valid fee simple title to the Owned Real Property, good, valid

and enforceable leasehold interests in the Leased Real Property and valid title to the other tangible assets included in the NA Assets, in each case free and
clear of all Liens, except for (i) Liens securing indebtedness reflected in the Financial Statements, (ii) Liens consisting of zoning, building or land use Laws,
planning restrictions or permits, which are not violated by the current use and occupation of such Real Property, (iii) easements, rights-of-way,
encroachments, covenants and other restrictions or limitations on the use or occupancy of real property or irregularities in title thereto which do not
materially impair the use, occupancy, value or operation of such property as it is presently used in connection with the North American Business, (iv) Liens
for current Taxes, assessments or governmental charges or levies on property not yet due and payable or which are being contested in good faith by
appropriate proceedings in accordance with applicable Laws and for which appropriate reserves have been established in accordance with IFRS or GAAP, as
the context requires, (v) mechanics’, carriers’, workmen’s, materialmen’s, repairmen’s and similar Liens arising in the ordinary course of business or by
operation of Law for amounts not yet delinquent or the amount or validity of which are being contested in good faith by appropriate proceedings and, in each
case, for which appropriate reserves have been established in accordance with IFRS or GAAP, as the context requires, (vi) Liens arising pursuant to
applicable minimum pension standards legislation for amounts not yet due and payable, (vii) Liens which have been placed by any developer, landlord or
other third party on any Leased Real Property and subordination or similar agreements relating thereto that do not impair in any material respect the
occupancy, operation or use of such Leased Real Property in the North American Business as currently conducted, (viii) Liens discharged at or prior to
Closing and (ix) Liens which would not, individually or in the aggregate, reasonably be expected to materially and adversely affect the use, occupancy,
operation or value of such assets in the North American Business as currently conducted (the items in clauses (i) through (ix), collectively, “Permitted
Liens”).
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SECTION 6.14. Intellectual Property. (a) Section 6.14(a) of the Disclosure Letter sets forth a true and complete list, as of the date hereof,

of all Registered Intellectual Property owned by Parent or a Parent Subsidiary that is used or held for use primarily in the operation or conduct of the North
American Business (the “NA Registered Intellectual Property”), setting forth, as to each such item, as applicable, the record (and, if different, beneficial)
owner, the item or title, the application, issuance or registration number and date, and the jurisdiction in which such item is registered, issued or pending. As
of the date hereof, Parent or a Parent Subsidiary is the sole and exclusive owner of all NA Registered Intellectual Property, free and clear of all Liens other
than Permitted Liens. The NA Registered Intellectual Property is subsisting and, to the Knowledge of Parent, valid and enforceable.

 
(b) Except for those matters that, individually or in the aggregate, are not and would not reasonably be expected to be material to the North

American Business or the Transferred Group Members, taken as a whole, no claims or Actions are pending, and to the Knowledge of Parent, no such claims
or Actions have been threatened against Parent or any Parent Subsidiary by any Person (i) claiming that Parent or any Parent Subsidiary is infringing,
misappropriating or otherwise violating or has infringed, misappropriated or otherwise violated any Intellectual Property Right of any Person in the operation
or conduct of the North American Business as currently conducted, or (ii) challenging the validity, ownership, patentability, enforceability, registrability or
use by Parent or any Parent Subsidiary of any NA Intellectual Property Rights.

 
(c) Except for those matters that, individually or in the aggregate, have not been and would not reasonably be expected to be material to the

North American Business or the Transferred Group Members, taken as a whole, (i) no Person is infringing, misappropriating or otherwise violating any NA
Intellectual Property Rights, and (ii) no claim or Action is pending or has been threatened by Parent or a Parent Subsidiary alleging any such infringement,
misappropriation or other violation.

 
(d) Parent and the Parent Subsidiaries have taken commercially reasonable measures to protect the confidentiality of the material Trade

Secrets owned or held by them in the conduct of the North American Business and prevent the unauthorized disclosure of any such Trade Secrets. Except for
those matters that, individually or in the aggregate, have not been and would not reasonably be expected to be material to the North American Business or the
Transferred Group Members, taken as a whole, (i) neither Parent nor any Parent Subsidiary, has disclosed any such Trade Secrets to any other Person (except
pursuant to agreements requiring the protection of such Trade Secrets), and (ii) there has been no unauthorized access to or use or disclosure of any such
Trade Secrets by any Person.

 
(e) Section 6.14(e) of the Disclosure Letter identifies, as of the date hereof, each material proprietary software program included in the NA

Intellectual Property Rights (the “NA Owned Software”). Parent and the Parent Subsidiaries are in compliance, in all material respects, with the applicable
terms of the licenses that govern the use, modification and distribution of Open Source Software incorporated in or linked by the NA Owned Software and
neither Parent nor any Parent Subsidiary is required to disclose or distribute any proprietary source code of or license or make available at no charge any NA
Owned Software to any third party as a result of Parent’s and the Parent Subsidiaries’ use of Open Source Software.
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(f) Except for those matters that, individually or in the aggregate, have not been and would not reasonably be expected to be material to the

North American Business or the Transferred Group Members, taken as a whole, the IT Assets operate and perform in accordance with their documentation
and functional specifications and otherwise as required in connection with the operation or conduct of the North American Business as currently conducted.
Since January 1, 2018 Transferred Group Members, and Parent and the Parent Subsidiaries (other than the Transferred Group Members) have had, and such
Persons continue to have, commercially reasonable measures in place to protect the confidentiality, integrity and security of the IT Assets against any
unauthorized use, access, interruption, modification or corruption, and have commercially reasonable data backup, data storage, system redundancy and
disaster avoidance and recovery procedures in place. Since January 1, 2018, the IT Assets and the data store thereupon have not been subject to any material
crash, failure, security breach, unauthorized use or access that has had any material impact on the North American Business.

 
SECTION 6.15. Data Privacy and Security.
 
(a) Except for those matters that, individually or in the aggregate, have not been and would not reasonably be expected to be material to the

North American Business or the Transferred Group Members, taken as a whole, Parent and the Parent Subsidiaries are and at all times since January 1, 2018
have been in compliance in all material respects with (i) all Privacy Laws and (ii) all Privacy and Data Security Policies and written contractual requirements
pertaining to the processing of Personally Identifiable Information (collectively, the “Parent Privacy Commitments”).

 
(b) Parent and the Parent Subsidiaries have, with respect to the North American Business, (i) implemented and maintained industry

standard security measures, plans, procedures, controls, and programs, including a written information security program and a data protection management
system to prevent data breaches, and (ii) established and implemented Privacy and Data Security Policies and other organizational, physical, administrative
and technical measures regarding privacy, cyber security and data security.

 
(c) The execution, delivery and performance of this Agreement will not cause a material breach of any Privacy Laws applicable to the

North American Business or Parent Privacy Commitments, in each case with respect to the North American Business only. Copies of all current Privacy and
Data Security Policies applicable to the North American Business have been made available to Purchaser and such copies are true and complete.

 
(d) Except for those matters that, individually or in the aggregate, have not been and would not reasonably be expected to be material to the

North American Business or the Transferred Group Members, taken as a whole, to the Knowledge of the Parent, since January 1, 2018, (i) neither Parent nor
the Parent Subsidiaries have suffered any accidental or unlawful destruction, loss, alteration or unauthorized disclosure or access to or misuse of any
Personally Identifiable Information, including Personally Identifiable Information processed by a third party on Parent’s or the Parent Subsidiaries’ behalf
and (ii) no Action by any Governmental Entity or Person has been asserted or, to the Knowledge of Parent, threatened against Parent or the Parent
Subsidiaries alleging a violation of any Person’s privacy or Personally Identifiable Information or data rights, or Parent Privacy Commitments.
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SECTION 6.16. Material Contracts. (a) Section 6.16(a) of the Disclosure Letter sets forth a true and complete list of all Material Contracts

in effect as of the date hereof. For purposes of this Agreement, “Material Contract” means any of the following Contracts (x) to which Parent or any Parent
Subsidiary is a party and which relates to the North American Business or (y) by which the North American Business or any Transferred Group Member is
bound:

 
(i) any non-competition agreement or other Contract that limits in any material respect the North American Business or any Transferred

Group Member from competing with any Person or engaging in any activity, business, geographic area or during any period of time;
 
(ii) any Contract that relates to the formation, creation, governance or control of any partnership, joint venture, strategic alliance,

collaboration or similar agreement or arrangement that is material to the North American Business or any Transferred Group Member;
 
(iii) any Contract that relates to the acquisition or disposition of, or investment in, any business, whether by merger, sale of stock, sale or

assets or otherwise, for aggregate consideration in excess of $25 million with respect to which (A) the North American Business or any Transferred
Group Member is a party, or is otherwise bound, or (B) the North American Business or any Transferred Group Member has any material
outstanding obligation, including any indemnification obligations;

 
(iv) any Contract with respect to indebtedness for borrowed money, or guarantees of any such indebtedness, of any Transferred Group

Member, or any other Indebtedness of the type referred to in clauses (i), (ii), (iii), (iv) and (v) of the definition thereof with a principal amount or
undrawn commitments in excess of $5 million with respect to the North American Business, that would bind Purchaser or any of its Affiliates
(including any Transferred Group Member) following the Closing, other than (A) any such Contract solely between or among Transferred Group
Members that are wholly-owned Subsidiaries of Sellers or (B) any such Contract for intercompany indebtedness that will be settled at or prior to the
Closing in accordance with Section 8.14;

 
(v) any Contract that relates to the license of NA Intellectual Property Rights to any Person or license of any Person’s Intellectual Property

Rights to a Transferred Group Member, in each case, that is material to the North American Business or the Transferred Group Members taken as a
whole, other than Contracts relating to procurement of information technology hardware, software, services or data;

 
(vi) any lease, sublease, license or occupancy agreement underlying the Leased Real Property;
 
(vii) any Contract with vendors or suppliers with which the North American Business purchased during the 12-month period immediately

precedent December 31, 2019, in the aggregate, $10,000,000 or more of goods or services;
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(viii) each Contract containing any future capital expenditure obligation of Parent or any Parent Subsidiary pertaining to the North

American Business in excess of $10,000,000;
 
(ix) any tolling agreement, any power purchase agreement, any heat rate call option or any Electric EMA;
 
(x) any asset management agreement that is in the top ten of such type of Contract as measured by either purchase / sale volume of greater

than 3Bcf or ability to utilize assets at a particular location summing to greater than 3Bcf;
 
(xi) any Contracts with respect to community choice, municipal, county or similar aggregation programs, in each case that serve more than

10,000 customers;
 
(xii) any settlement, conciliation or similar agreement pursuant to which Purchaser or its Affiliates (including after the Closing, any

Transferred Group Member) will be required to pay consideration in excess of $250,000, or that is otherwise material to the North American
Business;

 
(xiii) any CBA or other Contract with any labor union; and
 
(xiv) any Contract for (A) call center, customer care or customer service support, (B) strategic commercial partnerships, (C) retail, door-to-

door or telemarketing sales vendors or (D) information technology software, services or data, in each case that (1) relates to the North American
Business and (2) provides for annual payments by the North American Business in excess of $500,000.

 
(b) Each of the Material Contracts required to be set forth in Section 6.16(a) of the Disclosure Letter (i) is in full force and effect (except to the

extent any of them expires in accordance with its terms), (ii) is valid and binding and enforceable in accordance with its terms (except insofar as such
enforceability may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting creditors’ rights generally, or by
principles governing the availability of equitable remedies), and (iii) neither Parent nor any Parent Subsidiary has violated any provisions of, or committed or
failed to perform any act that, with or without notice, lapse of time, or both, would constitute a default under, or breach of, the provisions, or result in the
termination of any Material Contract, except for any violation or default that, individually or in the aggregate, has not been, and would not reasonably be
expected to be, material to the North American Business or the Transferred Group Members, taken as a whole. No event or circumstance has occurred that,
with notice, lapse of time, or both would constitute a material default under, or material breach of, the provisions of any Material Contract or result in a
termination thereof or would cause or permit the acceleration or other changes of any right or obligation or the loss of any material benefit under any
Material Contract. Neither Parent nor any Parent Subsidiary has waived any rights under any Material Contract and no party to any Material Contract given
any written notice of any dispute with respect thereto, in each case, that, individually or in the aggregate, has been, or would reasonably be expected to be,
material to the North American Business or the Transferred Group Members, taken as a whole. True and complete copies of each written Material Contract,
and a summary of each oral Material Contract, listed in Section 6.16(a) of the Disclosure Letter (including all written modifications and amendments thereto)
have been made available to Purchaser.
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SECTION 6.17. Intercompany Arrangements. Section 6.17 of the Disclosure Letter sets forth a list of all Contracts between or among any

Transferred Group Member, on the one hand, and Parent or any Parent Subsidiary (other than any Transferred Group Member), on the other hand, excluding:
(a) Contracts that are not necessary for Purchaser to conduct the North American Business in all material respects as it is conducted as of the date of this
Agreement and as of the Closing (after giving effect to the Transactions) and (b) any Contracts to provide any services that are to be provided in accordance
with the Ancillary Agreements.

 
SECTION 6.18. Sufficiency of Assets. As of the Closing (a) after taking into account and giving effect to the Pre-Closing Transfers and the

Ancillary Agreements, (b) assuming all filings, Consents and other matters referred to in Section 6.05(b) have been obtained, (c) subject to Section 8.12 and
(d) except as would not, individually or in the aggregate, reasonably be expected to be material to the North American Business or the Transferred Group
Members, taken as a whole, (i) the Transferred Group Members will own good and valid title to or, where applicable, have a valid and enforceable right to
use all of the NA Assets, tangible and intangible, and wherever located domestically or internationally, free and clear of all Liens (other than Permitted Liens)
and (ii) the rights, properties and assets included in the NA Assets are sufficient to conduct the North American Business as conducted as of the date of this
Agreement.

 
SECTION 6.19. Anti-Corruption; Anti-Money Laundering. (a) None of the Transferred Group Members, or Parent or the Parent Subsidiaries (to the

extent related to the North American Business), or any current or former officer, director or employee of any of the foregoing, or, to the Knowledge of Parent,
any other Person acting on their behalf, has, within the past five (5) years, directly or indirectly, made, offered, promised, authorized, accepted or agreed to
accept, directly or indirectly, any gift, payment, or transfer of any money or anything else of value, including any bribe, rebate, kickback, payoff or other
similar unlawful payment, or provided any benefit, to or from anyone, intending that, in consequence, a relevant function or activity should be performed
improperly or to reward such improper performance, to any Government Official, (i) for the purpose of (A) influencing any act or decision of that
Government Official, (B) inducing that Government Official to do or omit to do any act in violation of his lawful duty, (C) securing any improper advantage,
or (D) inducing that Government Official to use his or her influence with a Governmental Entity, (1) to affect or influence any act or decision of any
Governmental Entity, or (2) to assist the Transferred Group Members or Parent or the Parent Subsidiaries (to the extent related to the North American
Business) in obtaining or retaining business with, or directing business to, any Person, or (ii) which would otherwise constitute or have the purpose or effect
of public or commercial bribery, acceptance of or acquiescence in extortion, kickbacks or other unlawful or improper means of obtaining business or any
improper advantage.

 
(b) The Transferred Group Members and Parent and the Parent Subsidiaries (to the extent related to the North American Business) have maintained

complete and accurate books and records in all material respects with respect to payments to any Government Official and any payment to or other expense
involving agents, consultants, representatives, customers, employees and any other third parties acting on behalf of the Transferred Group Members or, to the
extent related to the North American Business, Parent or the Parent Subsidiaries, in each case, in accordance with the Anti-Corruption Laws and IFRS.
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(c) None of the Transferred Group Members or Parent or the Parent Subsidiaries (to the extent related to the North American Business) has either

(A) (x) conducted or initiated any formal review, audit, or internal investigation, or (y) made a voluntary, directed, or involuntary disclosure to any
Governmental Entity responsible for enforcing Anti-Corruption Laws, in each case with respect to any alleged act or omission arising under or relating to
noncompliance with any Anti-Corruption Laws, or (B) received any written inquiry, notice, request or citation from any Person alleging noncompliance with
any Anti-Corruption Laws.

 
(d) The Transferred Group Members and the Parent and the Parent Subsidiaries (to the extent related to the North American Business) are, and have

been during the past five (5) years, in compliance in all material respects with all applicable anti-money laundering legislation, regulations, rules or orders
relating thereto for all other applicable jurisdictions, and maintains adequate internal controls to ensure such compliance.

 
SECTION 6.20. Insurance. Parent has made available to Purchaser true and complete copies of all NA Insurance Policies. All NA Insurance Policies

are in full force and effect. Neither Parent nor any of the Parent Subsidiaries has received written, or to the Knowledge of Parent oral, notice of cancellation
or non-renewal, or threatening the cancellation or non-renewal of any NA Insurance Policy. All premiums due on each NA Insurance Policy have been timely
paid in full and each of Parent and the Parent Subsidiaries is in compliance in all material respects with the applicable terms of the NA Insurance Policies. All
material Actions covered by any NA Insurance Policy have been properly reported to and accepted by the applicable insurer and Parent and the Parent
Subsidiaries have not incurred any material loss covered by any NA Insurance Policy and still pending for which it has not properly asserted a claim under
such NA Insurance Policy. Since January 1, 2018, no insurance carrier on any NA Insurance Policy has denied coverage for any claim asserted by Parent or
any Parent Subsidiary.

 
SECTION 6.21. Derivatives. No Transferred Group Member is, or is required to be, registered with the U.S. Commodity Futures Trading

Commission, the National Futures Association or the Securities and Exchange Commission in any capacity, including as a “swap dealer,” “security-based
swap dealer,” “major swap participant,” “major security-based swap participant,” “introducing broker,” “commodity trading advisor,” “commodity pool
operator,” “futures commission merchant,” “floor broker” or “floor trader,” and no Transferred Group Member is relying on any exception, exemption or
exclusion from any requirement to register as an “introducing broker,” “commodity trading advisor,” or “commodity pool operator.”

 
SECTION 6.22. Energy Regulatory Matters. (a) Each Transferred Group Member that is a “public utility” within the meaning of Sections 201, 203,

204, 205 and 206 of the FPA as interpreted and applied by FERC (each such entity a “FPA Public Utility”) is listed in Section 6.22(a) of the Disclosure
Letter. Except as has not been and would not reasonably be expected to be, individually or in the aggregate, material to the Transferred Group Members
(taken as a whole), each FPA Public Utility has all authorizations and waivers from FERC under the FPA as required or necessary to engage in business as a
FERC-jurisdictional public utility, including, as applicable, (a) authorization from FERC under Section 205 to engage in wholesale sales of electric energy,
capacity, and certain ancillary services at market-based rates, including such waivers and authorizations as are customarily granted to market-based rate
sellers by FERC (“MBR Authority”), and (b) blanket authorization to issue securities and assume liabilities pursuant to Section 204 of the FPA. FERC has
not issued any orders imposing any material limitation on these authorizations and waivers other than those limitations generally applicable to FERC-
jurisdictional public utilities that hold or are subject to such authorizations and waivers, such as rate caps and mitigation measures generally applicable to
FERC-jurisdictional public utilities with MBR Authority participating in the same FERC-jurisdictional wholesale market for electric energy, capacity or
certain ancillary services as an applicable FPA Public Utility. The FERC dockets as of the date hereof associated with each of these authorizations and
waivers for each FPA Public Utility are listed in Section 6.22(a) of the Disclosure Letter.
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(b) No Transferred Group Member has “control” of any asset for purposes of the FPA as a result of an Electric EMA, except as a result of

the Electric EMAs listed in Section 6.22(b) of the Disclosure Letter.
 

ARTICLE VII

COVENANTS RELATING TO CONDUCT OF NORTH AMERICAN BUSINESS
 

SECTION 7.01. Conduct of North American Business. Except for matters set forth in Section 7.01 of the Disclosure Letter, otherwise
expressly contemplated or required by this Agreement or the other Transaction Documents (including effecting the Pre-Closing Transfers in accordance with
the Pre-Closing Transfer Plan), required by applicable Law or consented to in writing by Purchaser (such consent not to be unreasonably withheld,
conditioned or delayed), from the date hereof to the Closing Date, Parent shall, and shall cause the Parent Subsidiaries to, with respect to the North American
Business only, use commercially reasonable efforts to (w) conduct the North American Business in the ordinary course of business, (x) preserve substantially
intact its business organization and maintain its rights (including Governmental Approvals) and ongoing operations, (y) maintain its relationships with
employees, customers, suppliers and others having business dealings with it in the ordinary course of business and (z) maintain the tangible NA Assets in
good operating condition and repair. From the Calculation Time through the Closing, neither Parent nor any of the Parent Subsidiaries shall use any Cash to
repay any Indebtedness or Transaction Expenses or otherwise distribute or pay any Cash to Parent or any of its Affiliates. In addition, and without limiting
the generality of the foregoing, except (i) for matters set forth in Section 7.01 of the Disclosure Letter, (ii) as otherwise expressly contemplated or required by
this Agreement or the other Transaction Documents (including effecting the Pre-Closing Transfers in accordance with the Pre-Closing Transfer Plan), (iii) as
required by applicable Law or (iv) as consented to in writing by Purchaser (such consent not to be unreasonably withheld, conditioned or delayed), from the
date hereof to the Closing Date, Parent and Sellers shall not, and shall not permit any Parent Subsidiary to, do any of the following:

 
(a) issue, deliver, sell, pledge, transfer, dispose of or grant, or agree to issue, deliver, sell, pledge, transfer, dispose of or grant (i) any Equity

Securities of a Transferred Group Member or (ii) any Transferred Entity Voting Debt or Transferred Entity Securities, in each case other than any
such transaction by a wholly-owned Transferred Group Subsidiary which remains a wholly-owned Transferred Group Subsidiary after
consummation of such transaction;
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(b) (i) amend or propose to amend the Organizational Documents of any Transferred Group Member, (ii) split, combine, reclassify, redeem

or repurchase the outstanding Equity Securities of any Transferred Group Member or (iii) with respect to each Transferred Group Member, declare,
set aside or pay any non-cash dividend or non-cash distribution to any Person;

 
(c) with respect to the North American Business or the Transferred Group Members, acquire, in a single transaction or a series of related

transactions, whether by merging or consolidating with, or by purchasing Equity Securities or the assets of, or by any other manner, any business or
any partnership, corporation, joint venture, limited liability entity or other business organization or division thereof or any other Person, with a value
or purchase price that, individually or in the aggregate, exceeds $7.5 million, except for (i) acquisitions in the ordinary course of business of assets
used in the operation or conduct of the North American Business and (ii) acquisitions by way of foreclosure or in connection with the exercise of
similar remedies, including any compromise or settlement in lieu of a formal foreclosure or exercise, in satisfaction of Liabilities owed to the
Transferred Group Members or the North American Business;

 
(d) sell, transfer, pledge, lease, license, assign, guarantee, abandon, permit to lapse or encumber, or otherwise dispose of, or make subject to

any Lien (other than Permitted Liens), in a single transaction or a series of related transactions, any NA Assets (other than any NA Intellectual
Property Rights, which are the subject of clause (e) below), except for (i) sales of products, services or commodities to customers in the ordinary
course of business and (ii) dispositions of obsolete or worn-out NA Assets that are no longer used or useful in the operation or conduct of the North
American Business;

 
(e) sell, assign, transfer, license, dedicate to the public, abandon or otherwise dispose of or convey any NA Intellectual Property Rights,

other than (i) non-exclusive licenses of NA Intellectual Property Rights to customers entered into in the ordinary course of business or (ii) for the
purpose of disposing of NA Intellectual Property Rights that have no material value and are no longer used or useful in the operation or conduct of
the North American Business;

 
(f) (i) adopt, enter into, terminate, amend, extend or renew any (x) Transferred Group Employee Benefit Plan or (y) with respect to an NA

Employee, any CBA or Parent NA Benefit Plan, other than actions that apply uniformly to other similarly situated employees of Parent and its
Affiliates other than the NA Employees, (ii) increase in any manner the compensation or benefits of, or pay any bonus to, any NA Employee, except
for (A) salary increases in the ordinary course of business not to exceed 3% when compared to the aggregate salaries payable to NA Employees as
of the date of this Agreement or (B) payments of bonuses in the ordinary course of business or in accordance with a Transferred Group Employee
Benefit Plan or Parent NA Benefit Plan, each as in effect on the date of this Agreement, (iii) grant to any NA Employee any equity-based awards or
remove or modify existing restrictions in any such awards made thereunder with respect to the NA Employees, (iv) take any action to fund or in any
other way secure the payment of compensation or benefits under any Transferred Group Employee Benefit Plan or (v) take any action to accelerate
the vesting or payment of any compensation or benefits under any Transferred Group Employee Benefit Plan or, with respect to the NA Employees,
Parent NA Benefit Plan, except in the case of each of clauses (i) through (v) of this Section 7.01(f), (A) as required pursuant to the terms of any
Transferred Group Employee Benefit Plan, Parent NA Benefit Plan, Contract, CBA or any national, industry or similar generally applicable contract
or arrangement, in each case, as in effect on the date hereof, or as modified as permitted in this Agreement, or (B) as would not result in the North
American Business (including any Transferred Group Member) incurring any Liabilities;
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(g) transfer internally, or otherwise alter the duties and responsibilities of, any employee or other individual service provider of Parent and

its Affiliates (including any Transferred Group Member) in a manner that would affect whether such employee is or is not classified as an NA
Employee pursuant to clause (A) of the definition of NA Employee, other than, such actions that are taken in order to fill a vacancy in the North
American Business in the ordinary course of business or upon a termination for cause or due to death or disability;

 
(h) on behalf of or with respect to the Transferred Group Members or the North American Business, incur, assume or guarantee any

Indebtedness of the type set forth in clauses (i), (ii), (iii), (iv), (v) or (viii) (but in the case of clause (viii), only with respect to clauses (i), (ii), (iii),
(iv) and (v)) of the definition thereof, or otherwise become contingently liable for any such Indebtedness of another Person, or enter into any “keep
well” or other agreement to maintain any financial statement condition of another Person, except for (i) Indebtedness solely between or among
wholly-owned Transferred Group Members, (ii) intercompany Indebtedness that is settled prior to Closing in accordance with Section 8.14 and
without any Liability to Purchaser or its Affiliates, or after the Closing, the Transferred Group Members and (iii) Credit Support Obligations issued
in the ordinary course of business so long as the aggregate amount of all outstanding Credit Support Obligations that are subject to Section 8.12 do
not, as of the Closing Date, exceed the amounts set forth on Section 7.01(h) of the Disclosure Letter (it being understood that actions taken by
Parent and the Parent Subsidiaries in good faith (after using reasonable best efforts to exclude such Credit Support Obligations pursuant to the last
sentence of Section 8.12(a) and after using commercially reasonably efforts to minimize the adverse impact or effect on any customer, supplier or
other business relationship) to reduce such aggregate amount below such amounts set forth on Section 7.01(h) of the Disclosure Letter prior to the
Closing Date shall not be deemed to be a violation of this Agreement, including this Section 7.01);

 
(i) make any loan, advance or capital contribution to, or investment in, any Person that, individually or in the aggregate, exceeds $25

million, other than (i) by a Transferred Group Member to any other Transferred Group Member or (ii) by a Parent or a Parent Subsidiary other than
a Transferred Group Member;
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(j) make any material change in the financial accounting methods, principles and practices of the North American Business in effect on the

date of the 2019 NA Balance Sheet, except as may be required by a change in IFRS;
 
(k) make, change or revoke (or file a request to make any such change or revocation) any material Tax election of any Transferred Group

Member, file any material amended Tax Return relating to any Transferred Group Member, adopt or change (or file a request to change) any Tax
accounting methods or periods of any Transferred Group Member, settle or compromise any material Tax claim, notice, audit or assessment with
any Taxing Authority with respect to Taxes relating to any Transferred Group Member, surrender any right to claim a material refund of any
Transferred Group Member, or make any application or request for, or negotiate or conclude any, material voluntary Tax disclosure, Tax amnesty
application, Tax ruling or other arrangement with any Taxing Authority with respect to any Transferred Group Member;

 
(l) adopt a plan or agreement of complete or partial liquidation, dissolution, merger, consolidation, restructuring, recapitalization or other

material reorganization, other than with respect to any Parent Subsidiaries that are not Transferred Group Members and that do not hold any NA
Assets;

 
(m) other than in the ordinary course of business, (i) modify, amend or terminate any Material Contract, or waive, release, accelerate or

assign any material rights or claims of Parent or any Parent Subsidiary under any Material Contract or (ii) enter into any Material Contract;
 
(n) commit to make, with respect to the period following the Closing, any capital expenditure with respect to the North American Business

or the Transferred Group Members in excess of $10 million in the aggregate;
 
(o) compromise or settle any material Action with respect to the North American Business or the Transferred Group Members, other than

compromises or settlements that (i) do not require monetary amounts to be paid, by the North American Business or the Transferred Group
Members, at any time following the Closing in excess of $2 million (other than any such monetary amounts to the extent they would be included in
the Indebtedness Amount or as a liability in the Net Working Capital Amount) and (ii) do not include any injunctive or other nonmonetary relief that
imposes a restriction on the operation of the North American Business following the Closing;

 
(p) apply for, utilize, obtain, rely on or otherwise take advantage of any loans, funding, grants, assistance, relief or other benefits of any

kind under (i) the Small Business Administration Paycheck Protection Program, (ii) the CARES Act (including the deferral of employment Taxes),
or (iii) any other applicable Law passed in response to COVID-19 or any economic effect thereof, in each case that (A) would reasonably be
expected to impose a material restriction on the operation of the North American Business following the Closing, (B) would reasonably be expected
to defer or create a payment obligation of the North American Business or the Transferred Group Members that would be expected to become due
following the Closing (other than any such payment obligation to the extent it would be included in the Indebtedness Amount or as a liability in the
Net Working Capital Amount) or (C) in the good faith determination of Parent would result in material reputational harm or negative publicity to the
North American Business or Transferred Group Members; or
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(q) authorize any of, or commit or agree to take any of, the foregoing actions.
 
SECTION 7.02. Emergency Actions. Notwithstanding anything in this Agreement to the contrary, following, to the extent reasonably

practicable, advance notice to and consultation with Purchaser, Parent and the Parent Subsidiaries may take (or not take, as the case may be) any action that
would otherwise be prohibited under Section 7.01 to the extent reasonably necessary and prudent (a) in response to any operational emergencies (including
emergencies that result from any hurricane, fire, tornado, tsunami, flood, earthquake or other natural or manmade disaster or severe weather-related event,
circumstance or development) with respect to equipment failures or outages or that present an immediate and material threat to the health and safety of any
employees or customers of the North American Business or (b) to prevent material and adverse harm to the North American Business or the Transferred
Entities or to the health and safety of any employees, customers or Representatives of Parent and the Parent Subsidiaries, in the case of this clause (b) to the
extent consistent with the actions described in Section 7.02 of the Disclosure Letter, as may be reasonably necessary to (i) mitigate the adverse effects
occurring after the date hereof caused by COVID-19 or the public health emergency resulting therefrom or (ii) ensure compliance with any quarantine, “stay
at home”, workforce reduction, social distancing, shut down or any other applicable Law, Judgment, guideline, in each case, enacted or, becoming applicable
to the North American Business or the Transferred Entities, after the date of this Agreement by any Governmental Entity in response to COVID-19.

 
SECTION 7.03. Notice of Changes. From the date hereof to the Closing Date, (i) Parent shall promptly notify Purchaser in writing of any

Effect that, individually or in the aggregate, has had or would reasonably be expected to have a Material Adverse Effect and (ii) Parent shall as promptly as
reasonably practicable notify Purchaser in writing of any acquisition of any business or any partnership, corporation, joint venture, limited liability entity or
other business organization or division thereof or any other Person, other than immaterial acquisitions.

 
SECTION 7.04. No Control of Parent’s Business. Nothing contained in this Agreement is intended to give Purchaser, directly or indirectly,

the right to control or direct the operations of the Retained Businesses or, prior to the Closing, the North American Business. Prior to the Closing, Parent shall
exercise, consistent with the terms and conditions of this Agreement, complete control and supervision over its businesses and operations.

 
ARTICLE VIII

ADDITIONAL AGREEMENTS
 

SECTION 8.01. Parent Shareholder Approval. (a) Parent shall:
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(i) submit a near final version of the Class 1 Circular to the FCA for review on or prior to July 27, 2020; provided that Parent shall not

be responsible for any failure to comply with this Section 8.01(a)(i) to the extent such failure is caused by any failure of Purchaser to provide
information, documentation, cooperation or assistance pursuant to Section 8.01(c);

 
(ii) (A) use all best efforts to obtain the final approval from the FCA of the Class 1 Circular as promptly as reasonably practicable

following the date of this Agreement and, in any event, by no later than July 31, 2020, (B) as promptly as reasonably practicable and, in any event,
by no later than three Business Days following such approval, send or supply the Class 1 Circular to the Parent Shareholders in accordance with
applicable Law and Parent’s Articles of Association and (C) convene the Parent Shareholder Meeting on the Business Day following the date that is
14 “clear” days from the date that the Class 1 Circular is deemed to have been received by the Parent Shareholders under Parent’s Articles of
Association; provided that Parent shall not be responsible for any failure to comply with this Section 8.01(a)(ii) to the extent such failure is caused
by any failure of Purchaser to provide information, documentation, cooperation or assistance pursuant to Section 8.01(c);

 
(iii) cause the Class 1 Circular to contain a unanimous recommendation from the Board of Directors of Parent that the Parent

Shareholders vote in favor of the Parent Shareholder Resolution at the Parent Shareholder Meeting (the “Board Recommendation”);
 
(iv) other than (A) in accordance with Section 8.01(a)(viii) or (B) to provide for a notice period provided for in Section 8.01(b) or (if

applicable) Section 8.11(d), not adjourn, postpone or cancel (or propose the adjournment, postponement or cancellation of) the Parent Shareholder
Meeting. In the case of an adjournment, postponement or cancellation of the Parent Shareholder Meeting under clause (B) of this clause (iv), if the
outcome of the discussions held between Parent and Purchaser pursuant to Section 8.01(b) or (if applicable) 8.11(d) have resulted in there being no
Change in Recommendation, Section 8.01(a)(viii) shall apply if applicable and, if Section 8.01(a)(viii) is not applicable, Parent shall reconvene the
Parent Shareholder Meeting in accordance with, and subject to, applicable Law and Parent’s Articles of Association so as to give Parent
Shareholders no more than ten days’ notice prior to any proxy voting deadline to submit their proxy votes in respect of the Parent Shareholder
Resolution to be considered at the reconvened Parent Shareholder Meeting;

 
(v) subject to Section 8.01(b), cause its directors not to withdraw, modify, qualify or amend or propose to withdraw, modify, qualify or

amend the Board Recommendation;
 
(vi) other than where there has been a Change in Recommendation or Parent has notified Purchaser of its intention to make a Change

in Recommendation in accordance with Section 8.01(b) or Section 8.11, use its reasonable best efforts to obtain the support of the Parent
Shareholders for the Parent Shareholder Resolution, including where appropriate and as permitted by applicable Law, seeking the assistance of its
financial advisors (or any proxy solicitation agent engaged by Parent) to present the Transaction to institutional shareholders of Parent;
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(vii) advise Purchaser, at such times as Purchaser may request, and on each of the last three Business Days prior to the date of the Parent

Shareholder Meeting, as to the aggregate tally of the proxies received by Parent in relation to the Parent Shareholder Resolution; and
 

(viii) promptly notify Purchaser if Parent becomes aware that the Class 1 Circular requires any amendment or supplement pursuant to the
Listing Rules, the Disclosure Guidance and Transparency Rules or any other applicable rule or regulation of the FCA or otherwise pursuant to
applicable Law, including to the extent known to Parent at the time of such notification, details of the nature, content and form of such amendment
or supplement. Parent shall use its reasonable best efforts to obtain any approval required from the FCA for any such proposed amendment or
supplement as soon as reasonably practicable thereafter and promptly disseminate and send, in accordance with applicable Law, any such
amendment or supplement to the Parent Shareholders and, to the extent required by applicable Law, re-convene the Parent Shareholder Meeting as
soon as reasonably practicable.

 
(b) Nothing in this Agreement shall prevent the Board of Directors of Parent from withdrawing or modifying the Board Recommendation

(a “Change in Recommendation”) or proposing to withdraw or modify the Board Recommendation if the Board of Directors of Parent determines in good
faith, after consultation with its financial advisors and outside legal advisors, that the failure to make such Change in Recommendation would be inconsistent
with the fiduciary duties of the Board of Directors of Parent as provided by applicable Law (including statutory duties under the Companies Act 2006);
provided that prior to making any Change in Recommendation, Parent shall (i) give Purchaser at least five Business Days’ prior written notice of its intention
to make such Change in Recommendation (which notice shall (A) in the case of a Change in Recommendation in response to an Acquisition Proposal (x)
specify the identity of any party or parties making such Acquisition Proposal, (y) include the material terms of such Acquisition Proposal and (z) attach all
documentation related to such Acquisition Proposal (including any draft acquisition agreements or term sheets or (B) in the case of a Change in
Recommendation for any reason other than an Acquisition Proposal, all material information regarding the fact, event or circumstance that led to such
Change in Recommendation)) and (ii) negotiate, and cause its Representatives to negotiate, in good faith with Purchaser during such notice period, to the
extent Purchaser wishes to negotiate, to enable Purchaser to propose in writing a revised binding offer to effect revisions to the terms of this Agreement such
that the failure to make such Change in Recommendation would not be inconsistent with the fiduciary duties of the Board of Directors of Parent as provided
by applicable Law (including statutory duties under the Companies Act 2006). Upon a Change in Recommendation, this Agreement shall automatically
terminate in accordance with Section 10.01(g).

 
(c) Purchaser agrees to provide Parent, on a timely basis, either itself or through its Representatives, all such information, documentation,

cooperation and assistance as Parent may reasonably request to the extent reasonably required for the preparation, approval by the FCA and publishing of the
Class 1 Circular or any supplementary circular.
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(d) Purchaser further agrees that (i) any information or documentation provided by it or any of its Representatives on its behalf pursuant to

Section 8.01(c) shall be prepared in good faith and shall not be misleading in any material respect at the time it is provided and (ii) prior to the publication of
the Class 1 Circular or any supplementary circular, it will, upon Parent’s reasonable written request, confirm to Parent that any such information or
documentation continues to not be misleading in any material respect.

 
(e) Parent shall provide Purchaser with a reasonable opportunity to review and comment on the Class 1 Circular or any supplementary

circular, in each case, both prior to the final submission to the FCA and its publication, and shall consider in good faith all comments reasonably proposed by
Purchaser or its Representatives.

 
SECTION 8.02. Access to Information; NA Records; Confidentiality. (a) From the date hereof until the Closing Date, Parent shall, and

shall cause the Parent Subsidiaries to, with respect to the North American Business only and subject to applicable Law, afford to Purchaser and its
Representatives reasonable access following reasonable advance notice to all their respective properties, systems, Contracts, commitments, Representatives
and Records (including NA Records, but excluding Records that constitute Excluded Assets), and during such period, Parent shall, and shall cause the Parent
Subsidiaries to, subject to applicable Law, furnish promptly to Purchaser and its Representatives all other information concerning the North American
Business as Purchaser may reasonably request. Notwithstanding the foregoing, Parent and the Parent Subsidiaries may withhold (i) any documents (or
portions thereof) or information that is subject to the terms of a confidentiality agreement with a third party in effect on the date hereof, (ii) any document (or
portions thereof) or information which constitutes privileged attorney-client communications or attorney work product and the transfer of which, or the
provision of access to which, as reasonably determined by Parent’s internal or external counsel, would be reasonably likely to constitute a waiver of any such
privilege and (iii) any document (or portion thereof) or information to the extent that it contains competitively sensitive pricing or other competitively
sensitive information if the exchange of such document (or portion thereof) or information, as reasonably determined by Parent’s internal or external counsel,
would reasonably be expected to conflict with or violate any applicable Law, including any Review Laws. If any material is withheld by Parent or a Parent
Subsidiary pursuant to the preceding sentence, Parent shall inform Purchaser as to the general nature of what is being withheld and use commercially
reasonable efforts to seek an alternative means to provide Purchaser (including through its Representatives) with access to the withheld material (or the
relevant information underlying such material) in a manner that does not breach any such confidentiality agreement, waive any such privilege or conflict with
or violate any such applicable Law. To facilitate access to and sharing information that may be competitively sensitive, Parent and Purchaser shall, to the
extent necessary, coordinate a mutually acceptable and reasonable “clean team” arrangement.
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(b) After the Closing Date, Parent and Purchaser shall, and shall cause their respective Subsidiaries to, use commercially reasonable efforts

to promptly (and in any event within 30 days after the Closing Date) (i) in the case of Parent and the Parent Subsidiaries, transfer to a Transferred Group
Member all NA Records in the possession of Parent or any Parent Subsidiary (including any such NA Records held in storage by a third party) and not
previously transferred to a Transferred Group Member pursuant to the Pre-Closing Transfers and (ii) in the case of Purchaser and its Subsidiaries, transfer to
Parent or a Parent Subsidiary all Records that constitute Excluded Assets in the possession of a Transferred Group Member (including any such Records held
in storage by a third party) and not previously transferred Parent or a Parent Subsidiary pursuant to the Pre-Closing Transfers, in each case, at Parent’s
expense; provided, that, for the avoidance of doubt, the transfer of any Records held in storage by a third party may be effected by the transfer of title thereto
to the appropriate party hereto, and no party hereto shall be required to physically deliver any such Records. To the extent any NA Records are co-mingled
with data relating to Parent’s or any Parent Subsidiary’s business (other than the North American Business) in any data collection, data warehouse or
databases in Parent’s or any Parent Subsidiary’s possession or control, Parent, at its sole cost and expense, shall segregate such data and provide it to the
Transferred Group Members pursuant to this Section 8.02(b). From and after the Closing Date, the Transferred Group Members shall own all right, title and
interest to the NA Records, and Parent hereby grants to the Transferred Group Members a perpetual, irrevocable, royalty-free, worldwide license to use all
other Records relating to the North American Business and necessary for the conduct of the North American Business in the ordinary course of business.
Purchaser and the Transferred Entities hereby grant to Parent and the Parent Subsidiaries a perpetual, irrevocable, royalty-free, worldwide license to use the
NA Records remaining in Parent’s or any Parent Subsidiary’s possession (other than a Transferred Group Member) following the Closing and relating to the
Retained Business and necessary for the conduct of the Retained Businesses in the ordinary course of business.

 
(c) After the Closing Date, except in the case of an Action by one party hereto against another party hereto, each party hereto shall, and

shall cause its Subsidiaries to, use commercially reasonable efforts to make available to each other party hereto, upon written request, the former, current and
future directors, officers, employees and other Representatives of the North American Business as witnesses, to the extent that any such Person (giving
consideration to business demands of such directors, officers, employees and other Representatives) may reasonably be required in connection with any
Action in which the requesting party may from time to time be involved, regardless of whether such Action is a matter with respect to which indemnification
may be sought hereunder. The requesting party shall bear all costs and expenses in connection therewith.

 
(d) All information exchanged pursuant to this Section 8.02 (or, in the case of Section 8.02(b), retained by Parent) shall be held by the

parties hereto as Evaluation Material, as such term is defined in the letter agreement, dated as of January 28, 2020, between Parent and Purchaser (the
“Confidentiality Agreement”), and shall be subject to the Confidentiality Agreement until the Closing. Notwithstanding anything to the contrary contained
therein, the Confidentiality Agreement shall automatically terminate upon the Closing.
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(e) During the three-year period following the Closing (or, in the case of information or Records received pursuant to Section 8.02(b),

during the three-year period following receipt thereof), Parent shall keep confidential and refrain from using, and cause its Affiliates and its and their
respective Representatives to keep confidential and refrain from using, all information to the extent constituting an NA Asset or to the extent related to the
Transferred Group Members or the North American Business, except (i) as required by a Governmental Entity or required pursuant to applicable Law or the
rules or regulations of any securities exchange or listing authority or legal, administrative or judicial process (provided that, in the case of this clause (i), to
the extent permitted by Law, Parent shall provide Purchaser with prompt written notice of such disclosure obligation and shall reasonably cooperate with
Purchaser, at Purchaser’s sole cost, in any effort by Purchaser to obtain a protective order or other confidential treatment with respect to the information to be
disclosed), (ii) for information that was, is or becomes generally available to the public, other than as a result of a breach of this Agreement or the
Confidentiality Agreement, (iii) for information that is used or reasonably disclosed in connection with the exercise of any right or remedy provided in any
Transaction Document or any Action against Parent, Purchaser or any of their respective Subsidiaries arising out of, under or relating to any Transaction
Document, (iv) for information that was or is disclosed to Parent or any of its Affiliates after the Closing on a non-confidential basis by any Person not
known by Parent or such Affiliates to be bound by an obligation (legal, fiduciary or otherwise) of confidentiality to any Transferred Group Member or
Purchaser, (v) for information that is or was independently conceived or developed by or on behalf of Parent or any of its Representatives following the
Closing Date without use of or reference to any information concerning any Transferred Group Member or the North American Business, (vi) for information
required to be disclosed in connection with the filing of Tax Returns or the conduct of any Tax Action and (vii) for the use and incidental disclosure of any
such information in the operation of the Retained Businesses in the ordinary course of business to the extent used in the operation of the Retained Businesses
prior to the Closing.

 
(f) During the three-year period following the Closing (or, in the case of information or Records received pursuant to Section 8.02(b),

during the three-year period following receipt thereof), Purchaser shall keep confidential and refrain from using, and cause its Affiliates and its and their
respective Representatives to keep confidential and refrain from using, all information to the extent constituting an Excluded Asset or to the extent related to
Parent and the Parent Subsidiaries (other than the Transferred Group Members) or the Retained Businesses, except (i) as required by a Governmental Entity
or required pursuant to applicable Law or the rules or regulations of any securities exchange or listing authority or legal, administrative or judicial process
(provided that, in the case of this clause (i), to the extent permitted by Law, Purchaser shall provide Parent with prompt written notice of such disclosure
obligation and shall reasonably cooperate with Parent, at Parent’s sole cost, in any effort by Parent to obtain a protective order or other confidential treatment
with respect to the information to be disclosed), (ii) for information that was, is or becomes generally available to the public, other than as a result of a breach
of this Agreement or the Confidentiality Agreement, (iii) for information that is used or reasonably disclosed in connection with the exercise of any right or
remedy provided in any Transaction Document or any Action against Purchaser, Parent or any of their respective Subsidiaries arising out of, under or relating
to any Transaction Document, (iv) for information that was or is disclosed to Purchaser or any of its Affiliates on a non-confidential basis by any Person not
known by Purchaser or such Affiliates to be bound by an obligation (legal, fiduciary or otherwise) of confidentiality to Parent or any Parent Subsidiary (other
than a Transferred Group Member), (v) for information that is or was independently conceived or developed by or on behalf of Purchaser or any of its
Representatives without use of or reference to any information concerning Parent, any Parent Subsidiary (other than the Transferred Group Members) or the
Retained Businesses, (vi) for information required to be disclosed in connection with the filing of Tax Returns or the conduct of any Tax Action and (vii) for
the use and incidental disclosure of any such information in the operation of the North American Business in the ordinary course of business to the extent
used in the operation of, or possessed by, the North American Business prior to the Closing.
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SECTION 8.03. Reasonable Best Efforts. (a) Each of the parties hereto shall use its reasonable best efforts (unless, with respect to any

action, another standard of performance is expressly provided for herein) to take, or cause to be taken, all actions, and to do, or cause to be done, and to assist
and cooperate with the other parties hereto in doing, all things necessary or advisable under this Agreement and applicable Law to consummate and make
effective, as promptly as reasonably practicable, the Transactions, including using reasonable best efforts to (i) obtain all necessary or advisable
Governmental Approvals, including the Required Governmental Approvals, and make all necessary or advisable Governmental Filings, (ii) obtain all
necessary or advisable Consents, (iii) defend against any Actions challenging, pursuant to any Review Law, this Agreement or any other Transaction
Document or the consummation of the Transactions, including seeking to have any stay or temporary restraining order entered by any court or other
Governmental Entity vacated or reversed and (iv) execute and deliver any additional instruments necessary to consummate the Transactions and to fully carry
out the purposes of the Transaction Documents. The parties hereto shall not, and shall not permit any of their respective Subsidiaries to, take any action that
would reasonably be expected to result in a material delay in the satisfaction of any of the conditions set forth in Article IX or any of such conditions to not
be satisfied. Nothing in this Section 8.03 shall (i) require any of the parties hereto or any of their respective Subsidiaries to pay any material consideration to
any third party from whom any Consent is requested or (ii) modify or expand the obligations of Parent set forth in Section 8.01.

 
(b) In furtherance and not in limitation of Section 8.03(a), each of the parties hereto shall (i) file, or cause to be filed, as promptly as

reasonably practicable after the date hereof, and in any event within 10 Business Days following the date of this Agreement (or any later date upon which the
parties hereto may agree in writing), all notification and report forms, applications and other Governmental Filings that may be required under the HSR Act,
(ii) file, or cause to be filed, as promptly as reasonably practicable after the date hereof, all notification and report forms, applications and other
Governmental Filings that may be required by FERC under the FPA or any state or local energy regulatory authority, or under the Competition Act (namely,
the notifications required under section 114 of the Competition Act, together with an application for an Advance Ruling Certificate, or, if the parties hereto
mutually agree, an application for an Advance Ruling Certificate alone) or other antitrust, competition or pre-merger notification, trade, foreign investment
regulation, customer protection, rate-setting, market concentration or market share (or accumulation thereof) Law of any jurisdiction (collectively with the
HSR Act, “Review Laws”) with respect to the Transactions and (iii) use its reasonable best efforts to supply as promptly as reasonably practicable any
additional information and documentary material that may be requested by any Governmental Entity pursuant to the HSR Act, the Competition Act or any
other applicable Review Law.
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(c) Each of the parties hereto shall use its reasonable best efforts to cooperate in all respects with each other in connection with any

Governmental Filing or submission with, or any investigation or other inquiry by or before, a Governmental Entity in connection with the Transactions, and
each of the parties hereto shall keep the other parties hereto reasonably informed of its progress in obtaining any necessary or advisable Governmental
Approvals in connection with the Transactions. Subject to applicable Law, to the extent permitted by the applicable Governmental Entity and to the extent
reasonably practicable, each of the parties hereto shall (i) consult with the other parties hereto reasonably in advance with respect to, and provide the other
parties with a reasonable opportunity to review and comment upon and consider in good faith the views of the other parties in connection with, any written
materials proposed to be submitted, or material oral communications proposed to be made, to any Governmental Entity, (ii) promptly provide the other
parties with copies of all written communications to or from any Governmental Entity, (iii) if any Governmental Entity initiates an oral communication,
promptly notify the other parties of the substance of such communication and (iv) give the other parties hereto the opportunity to attend and participate in any
meetings and conferences with Governmental Entities, in each case in connection with the matters contemplated by this Section 8.03. Subject to the
provisions of this Section 8.03 (including the obligations of Purchaser pursuant to Section 8.03(d)), Purchaser shall lead (in consultation with Parent) and
make all final determinations regarding (in consultation with Parent) the strategy for (x) seeking and obtaining all Governmental Approvals (including the
Required Governmental Approvals) under Review Laws and (y) any Remedy Actions, including (i) the strategy for defending, contesting or otherwise
responding, by litigation or otherwise, to any objections to, or any Actions challenging, the consummation of the Transactions and (ii) any decision to pull
and refile any Governmental Filing, voluntarily extend any waiting period or review period under any Review Law or enter into any timing agreement with
any Governmental Entity; provided that in no event shall Purchaser enter into an agreement (including a timing agreement) with any Governmental Entity to
delay (i) the consummation of the Acquisition or any of the Transactions or (ii) the timing of “substantial compliance” with any request of such
Governmental Entity, in each case, if doing so would reasonably be expected to cause any of the conditions to Closing in Section 9.01(a), 9.01(b) and 9.03(e)
to be satisfied only after the Outside Date, as may be extended pursuant to Section 10.01(b)(i) (taking into account for purposes of such determination, the
time necessary to take any actions necessary to comply with its obligations pursuant to Section 8.03(d)).

 
(d) For purposes of this Section 8.03, the “reasonable best efforts” of Purchaser shall include (i) agreeing to sell or otherwise disposing of,

holding (through the establishment of a trust or otherwise) or divesting itself of all or any portion of the business, assets or operations of Purchaser or any of
its Affiliates or the business, assets or operations to be acquired by Purchaser pursuant to this Agreement, (ii) creating, terminating or divesting relationships,
ventures, contractual rights or obligations to be acquired by Purchaser pursuant hereto, (iii) agreeing to or otherwise becoming subject to any limitations on
(A) the right of Purchaser to control or operate its business (including the North American Business) or assets (including the assets to be acquired by
Purchaser pursuant hereto) or (B) the right of Purchaser to exercise full rights of ownership of its business (including the North American Business) or assets
(including the assets to be acquired by Purchaser pursuant hereto) and (iv) proposing, negotiating, committing to or agreeing to do or permitting to be done,
or agreeing to any undertakings in respect of, any of the foregoing, in each case as may be required in order to cause the conditions to Closing in Sections
9.01(a), 9.01(b) and 9.03(e) (as such conditions relate to the Review Laws) to be satisfied as promptly as reasonably practicable (the actions described in
clauses (i) through (iv), the “Remedy Actions”); provided, however, that the effectiveness of any such Remedy Action shall be conditioned upon the Closing;
provided, further, that notwithstanding anything in this Agreement to the contrary, the obligations of Purchaser under this Section 8.03 shall not include
Purchaser offering, negotiating, taking or committing to take any Remedy Action or offering, negotiating, taking or committing to take any other action, if
such Remedy Action or other action, individually or together with any other Remedy Actions or other actions, would, or would reasonably be expected to,
have a material adverse effect on the assets, properties, financial condition or results of operations of (x) Purchaser and the Purchaser Subsidiaries (taken as a
whole prior to the Closing), but deemed for this purpose to be the same size as the North American Business or (y) the North American Business, in each
case after taking into account the proceeds to be received by Purchaser or any of its Affiliates in connection with any Remedy Action (a “Burdensome
Condition”). Parent and its Subsidiaries and Affiliates (including, prior to the Closing, the Transferred Group Members) shall not take any of the actions
described in this Section 8.03(d), including but not limited to proposing, negotiating, committing to or agreeing to do or permitting to be done any Remedy
Action, without Purchaser’s prior written consent.
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(e) Any filing fees required to be paid to Governmental Entities in connection with any filing made pursuant to the HSR Act and the

Competition Act shall be borne by Purchaser.
 
(f) Parent will use commercially reasonable efforts to obtain a confirmation letter or other similar writing from each counterparty to the

“Manager” in Material Contract numbers 11, 27, and 29 listed in Section 6.16(a)(ix) of the Disclosure Letter, which confirmation letter or other similar
writing will confirm the matters set forth in Section 8.03(f) of the Disclosure Letter.

 
SECTION 8.04. No Use of Retained or Transferred Names. (a) Except as expressly provided in this Section 8.04, none of Purchaser or the

Purchaser Subsidiaries (including the Transferred Group Members) shall use, or have or acquire the right to use or any other rights in, the Retained Names.
Purchaser shall, and shall cause the Transferred Group Members to, promptly, and in any event within 90 days after the Closing Date (the “Transitional
Period”), (i) make all necessary filings and take all other necessary actions to discontinue any further references by the Transferred Group Members to the
Retained Names in the conduct of the North American Business, (ii) revise print advertising, product labeling and all other information or other materials,
including any Internet or other electronic communications vehicles, to delete all references to the Retained Names to the extent used in the conduct of the
North American Business and (iii) change signage and stationery and otherwise discontinue use of the Retained Names to the extent used in the conduct of
the North American Business; provided, that, Parent hereby grants to Purchaser and the Transferred Group Members a non-exclusive, worldwide, royalty-
free, non-transferable, non-sublicenseable, license, expiring at the end of the Transition Period, to continue the use of the Retained Names solely in the form,
and to the extent such Retained Names were being used as of the Closing Date, in the ordinary course of business including the right to distribute any
remaining sales and product literature and inventory that use any of the Retained Names only in the form, and to the extent, that such sales and product
literature and inventory exist on the Closing Date. In no event shall Purchaser or any of its Affiliates use any Retained Names after the Closing in any
manner, in any geographic location or for any purpose different from the use of such Retained Names by the North American Business during the 12-month
period preceding the Closing Date.
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(b) As between the parties hereto, Parent is the sole and exclusive owner of all right, title and interest in and to the Retained Names and all

rights related thereto and goodwill associated therewith, and all uses of the Retained Names under Section 8.04(a) and the goodwill arising therefrom shall
inure solely to the benefit of Parent. Any use by the Transferred Group Members of the Retained Names under Section 8.04(a) shall be in accordance with:
(i) the terms of this Section 8.04; (ii) the applicable designs, product specifications and standards of quality used by the Parent and the Parent Subsidiaries
immediately prior to the Closing Date (the “Quality Specifications”); and (iii) all applicable Laws. To the extent that any Transferred Group Member has or
acquires any right, title or interest in and to the Retained Names, Purchaser and the Transferred Group Members shall, and do hereby, assign, and if
applicable, shall cause its or their Affiliates to assign, to Parent all of such right, title and interest in and to such Retained Names.

 
(c) Notwithstanding anything to the contrary herein, the Transferred Group Members shall not be in breach of this Section 8.04, even after

the Transitional Period, by reason of (i) the Transferred Group Members’ use of or the appearance of the Retained Names on any equipment,
engineering/manufacturing drawings, manuals, work sheets, operating procedures, other similar written or electronic data, materials or assets (including
computer source code), in each case where the applicable Retained Name appeared on such item prior to the Closing and where such item is used only for
internal purposes in connection with the North American Business, (ii) the appearance of the Retained Names in or on any third party’s publications,
marketing materials, brochures, instruction sheets, equipment or products that were produced or distributed in the ordinary course of business prior to the
Closing, and that generally are in the public domain, or any other similar uses by any such third party over which the Transferred Group Members have no
control or (iii) the use by Purchaser, the Transferred Group Members or their respective Affiliates of the Retained Names in a non-trademark manner to refer
to Parent, Parent Subsidiaries or its or their Affiliates, including for purposes of conveying to customers or the general public that the North American
Business or any Transferred Group Member is no longer affiliated with Parent, the Parent Subsidiaries or its or their Affiliates (other than the Transferred
Group Members) or to reference historical details concerning or make historical reference to the North American Business.

 
(d) Except as expressly provided in this Section 8.04, none of Parent or the Parent Subsidiaries (other than the Transferred Group

Members) shall use, or have or acquire the right to use or any other rights in, the Trademarks set forth in Section 8.04 of the Disclosure Letter, in each case,
in any style or design (the “Transferred Names”). Parent shall promptly, and in any event within the Transitional Period, (i) make all necessary filings and
take all other necessary actions to discontinue any further references by the Parent to the Transferred Names in the conduct of the Retained Businesses, (ii)
revise print advertising, product labeling and all other information or other materials, including any Internet or other electronic communications vehicles, to
delete all references to the Transferred Names to the extent used in the conduct of the Retained Businesses and (iii) change signage and stationery and
otherwise discontinue use of the Transferred Names to the extent used in the conduct of the Retained Businesses; provided, that, Purchaser hereby grants to
Parent and the Parent Subsidiaries a non-exclusive, worldwide, royalty-free, non-transferable, non-sublicenseable, license, expiring at the end of the
Transition Period, to continue the use of the Transferred Names solely in the form, and to the extent such Transferred Names were being used as of the
Closing Date, in the ordinary course of business including the right to distribute any remaining sales and product literature and inventory that use any of the
Transferred Names only in the form, and to the extent, that such sales and product literature and inventory exist on the Closing Date. In no event shall Parent
or any of the Parent Subsidiaries use any Transferred Names after the Closing in any manner, in any geographic location or for any purpose different from the
use of such Transferred Names by the Retained Businesses during the 12-month period preceding the Closing Date.
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(e) As between the parties hereto, after the Closing Date, Purchaser shall be the sole and exclusive owner of all right, title and interest in

and to the Transferred Names and all rights related thereto and goodwill associated therewith, and all uses of the Transferred Names under Section 8.04(d)
and the goodwill arising therefrom shall inure solely to the benefit of Purchaser. Any use by the Parent and the Parent Subsidiaries of the Transferred Names
under Section 8.04(d) shall be in accordance with: (i) the terms of this Section 8.04; (ii) the applicable Quality Specifications; and (iii) all applicable Laws.
After the Closing Date, to the extent that Parent or any Parent Subsidiary (other than any Transferred Group Member) acquires any right, title or interest in
and to the Transferred Names, Parent and the Parent Subsidiaries shall, and do hereby, assign, and if applicable, shall cause its or their Affiliates to assign, to
Purchaser all of such right, title and interest in and to such Transferred Names.

 
(f) Notwithstanding anything to the contrary herein, Parent shall not be in breach of this Section 8.04, even after the Transitional Period, by

reason of (i) Parent’s or the Parent Subsidiaries’ use of or the appearance of the Transferred Names on any equipment, engineering/manufacturing drawings,
manuals, work sheets, operating procedures, other similar written or electronic data, materials or assets (including computer source code), in each case where
the applicable Transferred Name appeared on such item prior to the Closing and where such item is used only for internal purposes in connection with the
Retained Businesses, (ii) the appearance of the Transferred Names in or on any third party’s publications, marketing materials, brochures, instruction sheets,
equipment or products that were produced or distributed in the ordinary course of business prior to the Closing, and that generally are in the public domain,
or any other similar uses by any such third party over which Parent has no control or (iii) the use by Parent or the Parent Subsidiaries (other than the
Transferred Group Members) of the Transferred Names in a non-trademark manner to refer to Purchaser, the Transferred Group Members or their respective
Affiliates, including for purposes of conveying to customers or the general public that Parent and the Parent Subsidiaries are no longer affiliated with the
North American Business or the Transferred Group Members or to reference historical details concerning or make historical reference to the North American
Business.

 
SECTION 8.05. Employee Matters. (a) Prior Service Credit. From and after the Closing, Purchaser shall, and shall cause the Purchaser

Subsidiaries to, give to each Transferred Group Member Employee full credit for all purposes (including for purposes of eligibility to participate, early
retirement eligibility and early retirement subsidies, vesting and, except with respect to defined benefit pension plans or post-retirement plans, benefit
accrual) under any Employee Benefit Plan provided, maintained or contributed to by Purchaser or any Purchaser Subsidiary for such Transferred Group
Member Employee’s service with Parent and the Parent Subsidiaries, and with any predecessor employer, to the same extent recognized by Parent and the
Parent Subsidiaries pursuant to an applicable Employee Benefit Plan immediately prior to the Closing.
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(b) Continuation of Compensation and Benefits. For the one-year period immediately following the Closing Date (the “Continuation

Period”), Purchaser shall, and shall cause the Purchaser Subsidiaries to, provide to each Transferred Group Member Employee (i) base compensation that is
no less favorable than that provided to such Transferred Group Member Employee as of immediately prior to the Closing, (ii) bonus and incentive
compensation opportunities, including equity incentive compensation, that are no less favorable, in the aggregate, than those provided to such Transferred
Group Member Employee as of immediately prior to the Closing and (iii) other employee benefits (excluding severance benefits and deferred compensation
arrangements) that are substantially comparable in the aggregate to the employee benefits provided to such Transferred Group Member Employee as of
immediately prior to the Closing.

 
(c) Transferred Group Employee Benefit Plans and Parent NA Benefit Plans. Effective as of the Closing Date, (i) one or more Transferred

Group Members shall assume the sponsorship of each Transferred Group Employee Benefit Plan that, as of the date hereof, is sponsored by Parent or one of
the Parent Subsidiaries (other than a Transferred Group Member), each of which is indicated by a dagger on Section 6.09(a) of the Disclosure Letter, (ii)
except as specifically provided in Sections 8.05(e), (g) or (l), one or more Transferred Group Members shall assume or retain, as applicable, all Liabilities
arising out of or relating to each Transferred Group Employee Benefit Plan, (iii) except as otherwise specifically provided in this Agreement, each
Transferred Group Member Employee shall cease active participation in each Parent NA Benefit Plan and (iv) except as otherwise specifically provided in
this Agreement, each Non-NA Employee shall cease active participation in each Transferred Group Employee Benefit Plan; provided, that Purchaser and
Parent shall reasonably cooperate following the date of this Agreement with respect to the treatment of any NA Employees or Non-NA Employees who are
on a leave of absence due to disability.

 
(d) Certain Welfare Benefits Matters. Purchaser shall, and shall cause the Purchaser Subsidiaries to use commercially reasonable efforts to,

(A) waive all limitations as to pre-existing conditions, exclusions and waiting periods and actively-at-work requirements with respect to participation and
coverage requirements applicable to the Transferred Group Member Employees and their dependents and beneficiaries under Employee Benefit Plans that
are “employee welfare benefit plans” within the meaning of Section 3(1) of ERISA (any such plans that are not Transferred Group Employee Benefit Plans,
“New Welfare Plans”) to the extent waived under the applicable corresponding Employee Benefit Plan sponsored or maintained by Parent or the Parent
Subsidiaries immediately prior to the Closing (each, a “Parent Welfare Plan”) and (B) provide each Transferred Group Member Employee and his or her
eligible dependents and beneficiaries with credit under New Welfare Plans for any co-payments and deductibles paid under corresponding Parent Welfare
Plans prior to the Closing in the calendar year in which the Closing occurs for purposes of satisfying any applicable deductible or out-of-pocket requirements
(and any annual and lifetime maximums) under any New Welfare Plans in which such Transferred Group Member Employee participates.

 
(e) Tax-Qualified Savings/401(k) Plan. Following the date hereof, Parent shall, or shall cause one of the Parent Subsidiaries (other than a

Transferred Group Member) to, have in effect one or more defined contribution plans that include a qualified cash or deferred arrangement within the
meaning of Section 401(k) of the Code (and a related trust exempt from tax under Section 501(a) of the Code) (any such plans, a “New 401(k) Plan”). Each
current employee of Parent or any Parent Subsidiary, other than a Transferred Group Member Employee, participating in a defined contribution plan that
includes a qualified cash or deferred arrangement within the meaning of Section 401(k) of the Code maintained by a Transferred Group Member (each, a
“Transferred 401(k) Plan”) shall become a participant in the corresponding New 401(k) Plan. Such New 401(k) Plan shall accept a “trust-to-trust transfer” or
“direct rollover” of the account balances (including promissory notes evidencing all outstanding loans) of each such employee and each former employee of
Parent or any Parent Subsidiary, other than any Former NA Employee, under a Transferred 401(k) Plan (and, with respect to a direct rollover, only if such
direct rollover is elected in accordance with applicable Law and the terms of the Transferred 401(k) Plan by such individual).
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(f) Accrued Vacation. Effective as of the Closing Date, Purchaser shall, or shall cause the Purchaser Subsidiaries to, assume Liability for all

vacation days (regular, supplemental or banked) accrued or earned but not yet taken by each Transferred Group Member Employee as of the Closing Date
(the “Accrued Vacation Days”). In the event that a Transferred Group Member Employee is entitled under applicable Law to be paid, in connection with the
Closing, for any Accrued Vacation Days then to the extent any such amounts are paid by Parent or any Parent Subsidiary (other than any Transferred Group
Member), Parent or the applicable Parent Subsidiary shall be entitled to indemnification pursuant to Section 11.04(a). Effective as of the Closing, Purchaser
shall, and shall cause the Purchaser Subsidiaries to, honor all the Accrued Vacation Days for which payout is not made pursuant to the immediately preceding
sentence. In the event that an employee other than a Transferred Group Member Employee is entitled under applicable Law to be paid, in connection with the
Closing, for any vacation days (regular, supplemental or banked) accrued or earned but not yet taken by such employee as of the Closing Date, then to the
extent any such amounts are paid by Purchaser or a Purchaser Subsidiary (including a Transferred Group Member), Purchaser or the applicable Purchaser
Subsidiary shall be entitled to indemnification pursuant to Section 11.03(a).

 
(g) Flexible Spending Account Plans. Following the date hereof, Parent shall, or shall cause one of the Parent Subsidiaries (other than the

Transferred Group Members) to, have in effect flexible spending arrangements under a cafeteria plan qualifying under Section 125 of the Code (the “New
FSA Plan”) for the benefit of any employee of Parent or any Parent Subsidiary, other than a Transferred Group Member Employee, who participates in a
cafeteria plan qualifying under Section 125 of the Code maintained by a Transferred Group Member (a “Transferred FSA Plan”, and each such employee, a
“Parent FSA Employee”). As soon as practicable following the establishment of the New FSA Plan, Parent or Purchaser, as applicable, shall, or shall cause
the Transferred Group Members to, transfer to Parent or the applicable Parent Subsidiary an amount in cash equal to the excess, if any, of the aggregate
contributions to the Transferred FSA Plans made by Parent FSA Employees prior to the commencement of the participation of the Parent FSA Employees in
the New FSA Plan for the plan year in which such participation commences over the aggregate reimbursement payouts made to Transferred Group Member
Employees for such period from the Transferred FSA Plan and Parent shall, or shall cause the Parent Subsidiaries to, cause such amounts to be credited to
each such Parent FSA Employee’s accounts under the New FSA Plan. If the aggregate reimbursement payouts made to Parent FSA Employees from the
Transferred FSA Plan prior to the commencement of the participation of the Parent FSA Employees in the New FSA Plan for the plan year in which such
participation commences exceed the aggregate accumulated contributions made by the Parent FSA Employees to the Transferred FSA Plan during such
period, Parent shall make a payment equal to the value of such excess to Purchaser or the Transferred Group Members, as applicable, as soon as practicable
following Parent’s receipt of additional contributions from the applicable Parent FSA Employee, and Parent or Purchaser, as applicable, shall, or shall cause
the Transferred Group Members to, cause such amounts to be credited to the Transferred FSA Plan for the benefit of the applicable Parent FSA Employee.
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(h) No Benefit Plan Asset Transfers. Notwithstanding anything herein to the contrary, other than as a result of the transfer of assets of any

Transferred Group Employee Benefit Plan pursuant to the Pre-Closing Transfers, there shall be no transfer of assets from any Employee Benefit Plan
sponsored or maintained by Parent or any Parent Subsidiary to any Employee Benefit Plan sponsored or maintained by Purchaser or any Purchaser
Subsidiaries.

 
(i) Severance. From and after the Closing, Purchaser shall, or shall cause the Purchaser Subsidiaries to, provide to each Transferred Group

Member Employee whose employment is terminated by Purchaser or the Purchaser Subsidiaries during the Continuation Period with notice, pay in lieu of
notice and severance compensation and benefits that are no less favorable than such compensation and benefits provided for in Section 8.05(i) of the
Disclosure Letter.

 
(j) Allocation of Employment and Employee Benefits-Related Liabilities. Except to the extent set forth in this Agreement, effective as of

the Closing Date, (i) Purchaser shall, or shall cause the Purchaser Subsidiaries to, assume all Liability and responsibility for all employment and employee
benefits-related Liabilities incurred (A) prior to or on the Closing Date that arise out of the operation or conduct of the North American Business or the
employment by Parent or the Parent Subsidiaries of any NA Employee or any Former NA Employee or (B) after the Closing Date that arise out of the
employment by Purchaser or the Purchaser Subsidiaries of any Transferred Group Member Employee and (ii) Parent shall, or shall cause the applicable
Parent Subsidiary to, assume all Liability and responsibility for all employment and employee benefits-related Liabilities incurred (A) prior to or on the
Closing Date that arise out of the operation or conduct of the business, operations and activities of Parent or any of the Parent Subsidiaries other than the
North American Business or out of the employment by a Transferred Group Member of any individual who is not an NA Employee or a Former NA
Employee or (B) after the Closing Date that arise out of the employment by Parent or a Parent Subsidiary of any employee of Parent and the Parent
Subsidiaries as of immediately following the Closing (for the avoidance of doubt, other than an NA Employee).

 
(k) Employment Tax Reporting Responsibility. In the event that, following the Closing Date, Parent or any Parent Subsidiary would

otherwise have any United States employment tax reporting responsibilities with respect to any Transferred Group Member Employee, Purchaser, Parent and
the Transferred Entities hereby agree to follow the alternate procedure for United States employment tax withholding as provided in Section 5 of Rev. Proc.
2004-53, 2004-34 I.R.B. 320. In the event that, following the Closing Date, Purchaser or any of its Affiliates (including a Transferred Group Member) would
otherwise have any United States employment tax reporting responsibilities with respect to any Non-NA Employee, Purchaser, Parent and the Transferred
Entities hereby agree to follow the alternate procedure for United States employment tax withholding as provided in Section 5 of Rev. Proc. 2004-53, 2004-
34 I.R.B. 320. Accordingly, to the extent permitted by Law, (i) Parent shall have no United States employment tax reporting responsibilities, and Purchaser
and the Transferred Entities shall have full United States employment tax reporting responsibilities, for Transferred Group Member Employees subject to
United States employment taxes following the Closing and (ii) Purchaser shall have no United States employment Tax reporting responsibilities, and Parent
and the Parent Subsidiaries shall have full United States employment Tax reporting responsibilities, for Non-NA Employees subject to United States
employment Taxes following the Closing.
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(l) Deferred Compensation Plans. Following the date hereof Parent shall, or shall cause one of the Parent Subsidiaries (other than a

Transferred Group Member) to, have in effect a nonqualified deferred compensation plan (the “New NQDC Plan”) and a related trust (the “New Rabbi
Trust”). Each current or former employee of Parent or any Parent Subsidiary, other than an NA Employee or a Former NA Employee, participating in a
nonqualified deferred compensation plan maintained by a Transferred Group Member for the benefit of employees in the United States (each such individual,
a “New NQDC Plan Participant”, and each such plan, a “Transferred NQDC Plan”) shall become a participant in the New NQDC Plan. Prior to the Closing,
Parent shall, or shall cause the applicable Parent Subsidiaries (including the Transferred Group Members) to, provide that (i) the New NQDC Plan shall
assume all Liabilities and obligations for the benefits accrued by New NQDC Plan Participants under the Transferred NQDC Plans as of immediately prior to
such assumption (such Liabilities and obligations, the “Retained NQDC Liabilities”, and the date of such assumption, the “NQDC Transfer Date”) and (ii)
any trust related to the Transferred NQDC Plans shall, on the NQDC Transfer Date, transfer in cash or in kind to the New Rabbi Trust the assets held by such
trust in respect of the New NQDC Plan Participants as of the NQDC Transfer Date; provided that, if any assets held by such trust are not segregated with
respect to individual participants in the Transferred NQDC Plan, then the amount of such assets transferred shall have a value equal to (A) the value of all
such non-segregated assets held by such trust as of the NQDC Transfer Date multiplied by (B) a fraction with a denominator equal to the total value of the
Liabilities and obligations for the benefits accrued under the Transferred NQDC Plans as of the NQDC Transfer Date and a numerator equal to the Retained
NQDC Liabilities.

 
(m) Administration. Following the date hereof, the parties hereto shall reasonably cooperate in all matters reasonably necessary to effect

the transactions contemplated by this Section 8.05, including exchanging information and data relating to workers’ compensation, employee benefits and
employee benefit plan coverages (except to the extent prohibited by applicable Law) and obtaining any Governmental Approvals required hereunder.

 
(n) WARN Act and Other Notices. No later than the Closing, Parent shall provide Purchaser with a complete and accurate list of any

“employment loss” (as defined in WARN) experienced by any Former NA Employee during the 90-day period prior to the Closing Date, providing the date
of and reason for such employment loss and the affected employee’s employment site under the WARN Act. Purchaser shall not, and shall cause the
Purchaser Subsidiaries not to, take any action after the Closing that would cause any termination of employment of any Former NA Employees by Parent or
any Parent Subsidiary that occurs on or before the Closing to constitute a “plant closing” or a “mass layoff” or a “group termination” under WARN or create
any Liability or penalty to Parent or any Parent Subsidiary for any employment terminations of Former NA Employees under applicable Law.
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(o) Section 280G. Parent and Purchaser agree to reasonably cooperate following the date of this Agreement in an effort to minimize any

potential Section 280G Liabilities, including by reasonably assisting the other party to determine if any contemplated compensation arrangements, including
any Purchaser Plans, would result in any additional 280G Liabilities. Without limiting the generality of the foregoing, at least 30 days prior to the Closing
Date, Parent shall deliver to Purchaser (i) a list, determined based on reasonable assumptions, of each disqualified individual who either (A) is an NA
Employee or a Former NA Employee or (B) may receive amounts or benefits from a Transferred Group Member (collectively, the “Applicable DIs”) and (ii)
reasonable and accurate calculations with respect to the potential excess parachute payments (within the meaning of Section 280G of the Code) that could be
paid or payable to any Applicable DI who is reasonably expected to receive potential excess parachute payments in connection with the Transactions, either
as a result of the Transactions or in conjunction with any other event, along with the assumptions used with respect to such calculations; provided that, such
calculations shall not fail to be reasonable and accurate because they (x) rely on reasonable assumptions for information that cannot be known at the time
(e.g., stock value at vesting), (y) make simplifying assumptions that increase the value of a disqualified individual’s potential parachute payments for
purposes of demonstrating that such individual will not receive any excess parachute payments or (z) fail to account for any potential parachute payments
pursuant to any Purchaser Plan, the relevant details of which have not been timely provided by Parent. The parties hereto further agree to take any reasonable
steps to maintain the security and confidentiality of any information exchanged pursuant to this Section 8.05(o).

 
(p) The provisions contained in this Agreement with respect to any employee, consultant, director or other service providers, including any

NA Employee, Former NA Employee or Transferred Group Member Employee, are included for the sole benefit of the respective parties hereto and shall not
create any right in any other person, including any such individual (or dependent or beneficiary of any such individual). Nothing herein shall be deemed an
amendment of any plan providing benefits to any NA Employee, Former NA Employee or Transferred Group Member Employee. Nothing in this Section
8.05, express or implied, shall be (i) construed to interfere with the right of Purchaser or its Affiliates to terminate or modify the employment or other service
relationship of any of the Transferred Group Member Employees at any time, with or without cause, or (ii) deemed to obligate Purchaser or its Affiliates to
adopt, enter into or maintain any employee benefit plan or other compensatory plan, program or arrangement at any time.

 
SECTION 8.06. Director Resignations. On the Closing Date, Parent shall cause to be delivered to Purchaser duly signed resignations,

effective as of the Closing, from each member of the Board of Directors or other governing body of any Transferred Group Member (a) who is not an NA
Employee or (b) who is identified in writing by Purchaser to Parent at least five Business Days prior to the Closing.
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SECTION 8.07. Directors’ and Officers’ Indemnification; Liability Insurance.  (a) Purchaser shall, for a period of at least six years after the

Closing Date, indemnify and hold harmless, and provide advancement of expenses to, all past and present directors or officers of the Transferred Group
Members, and each individual who prior to the Closing becomes a director or officer of a Transferred Group Member (each, solely in his or her capacity as
such, a “D&O Indemnitee”), in accordance with the Organizational Documents of the Transferred Group Members or pursuant to any written indemnity
agreements set forth on Section 8.07(a) of the Disclosure Letter between any Transferred Group Member and such D&O Indemnitee, in each case, as in
effect on the date of this Agreement.

 
(b) Prior to or concurrently with the Closing, Parent shall purchase on behalf of the Transferred Group Members a six-year prepaid “tail

policy” (the “D&O Tail Policy”) providing directors’ and officers’ liability insurance coverage for the benefit of the D&O Indemnitees having at least the
same coverage and containing terms and conditions which are, in the aggregate, no less advantageous to the insured, as the current policies of directors’ and
officers’ liability insurance maintained by Parent and the Parent Subsidiaries with respect to claims arising from acts or omissions that occurred at or prior to
the Closing, including for acts or omissions occurring in connection with any of the Transaction Documents or the Transactions. Purchaser shall cause the
Transferred Group Members to maintain the D&O Tail Policy for six years following the Closing. Purchaser and Parent shall each bear 50% of the cost of
obtaining the D&O Tail Policy.

 
(c) In the event that, following the Closing, Purchaser or any Purchaser Subsidiary or any of their respective successors or assigns (i)

consolidates with or merges into any other Person and is not the continuing or surviving corporation or entity of such consolidation or merger or (ii) transfers
or conveys all or substantially all of its properties and assets to any Person, then, and in each such case, proper provision shall be made so that the successors
and assigns of Purchaser or such Purchaser Subsidiary shall assume all of the obligations thereof set forth in this Section 8.07.

 
SECTION 8.08. Fees and Expenses. Except as otherwise expressly provided in any Transaction Document, all fees and expenses incurred

in connection with the Transactions shall be paid by the party incurring such fees or expenses. This Section 8.08 does not relate to Transfer Taxes, which are
the subject of Section 8.13(a).

 
SECTION 8.09. Public Announcements. Parent, Sellers and the Transferred Entities, on the one hand, and Purchaser, on the other hand,

shall consult with each other and shall mutually agree upon any press release or other public statements with respect to the Transactions (a “Public
Transaction Statement”), and shall not issue any such Public Transaction Statement prior to such consultation and agreement, other than any Public
Transaction Statement that only contains information and statements regarding the Transactions that are consistent with those that have been previously
approved for disclosure by the parties hereto pursuant to this Section 8.09; provided that any party hereto may issue a Public Transaction Statement without
such prior agreement if and only to the extent required by (a) applicable Law (but excluding any fiduciary duty of any director of Parent, Purchaser or their
respective Affiliates other than to the extent a Public Transaction Statement is issued on, or following the date of, and otherwise to the extent required by, a
Change in Recommendation or proposal to withdraw or modify the Board Recommendation), (b) court process, (c) the Listing Rules, the Disclosure
Guidance and Transparency Rules or the Market Abuse Regulation (Regulation (EU) No 596/2014), (d) any other applicable rule or regulation of the FCA or
the U.S Securities and Exchange Commission or by obligations pursuant to any listing agreement with any national securities exchange or (e) in the case of
Purchaser, in connection with the Debt Financing or any Alternative Debt Financing or alternative debt or equity financing, in which case the party hereto
proposing to issue such Public Transaction Statement shall, except to the extent prohibited by applicable Law, consult in good faith with the other parties
hereto before issuing any such Public Transaction Statement.
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SECTION 8.10. Financing. (a) Purchaser shall use, and shall cause the Purchaser Subsidiaries to use, reasonable best efforts to take, or

cause to be taken, all actions and to do, or cause to be done, all things necessary, proper or advisable to consummate the Debt Financing and obtain the
proceeds thereof in the amounts set forth in the Debt Commitment Letter from the Debt Financing Sources on or prior to the Closing Date on the terms and
subject only to the conditions (as such terms may be modified or adjusted in accordance with the market flex provisions in any fee letters related to the Debt
Financing) set forth in the Debt Commitment Letter, including using reasonable best efforts to (i) subject to Section 8.10(c), maintain in effect the Debt
Commitment Letter until the earlier of the Closing Date, the valid termination of this Agreement and the consummation of alternative financing transactions
or asset sales generating net cash proceeds sufficient, when taken together with other sources of funds available to Purchaser, to pay all amounts payable by
Purchaser under this Agreement in connection with the Transactions, including under Article II, (ii) negotiate and enter into definitive agreements with
respect to the Debt Financing (the “Definitive Debt Financing Agreements”) on or prior to the Closing Date on the terms and subject only to the conditions
(as such terms may be modified or adjusted in accordance with the market flex provisions in any fee letters related to the Debt Financing) set forth in the
Debt Commitment Letter (or on terms not less favorable in any material respect to Purchaser than the terms and conditions (including market flex provisions)
set forth in the Debt Commitment Letter), (iii) satisfy (or obtain a waiver of) on a timely basis all conditions applicable to it and the Purchaser Subsidiaries in
the Debt Commitment Letter and the applicable Definitive Debt Financing Agreements, and (iv) if all conditions set forth in Sections 9.01 and 9.03 have
been satisfied or waived, or upon funding shall be satisfied or waived, enforce its rights under the Debt Commitment Letter and the Definitive Debt
Financing Agreements in the event of any breach by the Debt Financing Sources of their funding obligations thereunder. Purchaser shall not, without the
prior written consent of Parent, (A) terminate the Debt Commitment Letter or any Definitive Debt Financing Agreement, unless such Debt Commitment
Letter or Definitive Debt Financing Agreement is replaced in a manner consistent with Section 8.10(c) or such Debt Commitment Letter or Definitive Debt
Financing Agreement terminates in accordance with its terms upon the consummation of alternative financing transactions or asset sales generating net cash
proceeds sufficient, when taken together with other sources of funds available to Purchaser, to pay all amounts payable by Purchaser under this Agreement in
connection with the Transactions, including under Article II, or (B) agree to or permit any amendment or modification to be made to, or grant any waiver of
any provision under, the Debt Commitment Letter or any Definitive Debt Financing Agreement if such amendment, modification or waiver would (1) reduce
(or would reasonably be expected to have the effect of reducing) the aggregate amount of the Debt Financing, (2) impose new or additional conditions
precedent to the availability of the Debt Financing or otherwise expand, amend or modify any of the conditions to the Debt Financing in a manner that could
reasonably be expected to delay or prevent the funding of the Debt Financing (or satisfaction of the conditions to the Debt Financing) on the Closing Date or
(3) otherwise adversely impact the ability of Purchaser to enforce its rights and remedies against any other party to the Debt Commitment Letter or the
Definitive Debt Financing Agreements (provided that, for the avoidance of doubt, Purchaser may amend the Debt Commitment Letter, without the written
consent of Parent, solely to add lenders, lead arrangers, investors, bookrunners, purchasers, placement agents, documentation agents, syndication agents or
similar entities that have not executed the Debt Commitment Letter as of the date of this Agreement, in each case where such amendment would not
reasonably be expected to adversely affect the conditionality, enforceability, availability or aggregate amount of the Debt Financing). Purchaser shall
promptly deliver to Parent copies of any amendment, modification or waiver to or under the Debt Commitment Letter or the Definitive Debt Financing
Agreements. Purchaser will fully pay, or cause to be paid, all commitment and other fees under or arising pursuant to the Debt Commitment Letter (or any
related fee letters) as and when they become due.
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(b) Purchaser shall keep Parent reasonably informed on a current basis and in reasonable detail of the status of its efforts to arrange the

Debt Financing and, upon Parent’s written request, provide to Parent copies (including drafts exchanged between the parties thereto) of the Definitive Debt
Financing Agreements. Purchaser shall give Parent prompt notice (and in any event within two Business Days) of (i) any termination of the Debt
Commitment Letter, any Definitive Debt Financing Agreement or any portion of the Debt Financing, (ii) any written notice or other written communication
received or sent by Parent of any actual or potential breach, default, termination or repudiation of any provisions of the Debt Commitment Letter or the
Definitive Debt Financing Agreements relating to the Debt Financing, in each case by any party thereto, of which Purchaser becomes aware and (iii) any
material dispute or disagreement between or among any of the parties to the Debt Commitment Letter of which Purchaser becomes aware; provided that,
with respect to clauses (ii) and (iii), in no event shall Purchaser be under any obligation to deliver or disclose any information that would reasonably be
expected to waive the protection of attorney-client privilege or similar legal privilege; provided, further, that if any information is withheld pursuant to the
immediately preceding proviso, Purchaser shall inform Parent as to the general nature of what is being withheld and use commercially reasonable efforts to
seek an alternative means to provide Parent (including through its Representatives) with access to the withheld information in a manner that does not waive
any such privilege.

 
(c) If any portion of the Debt Financing becomes unavailable on the terms and conditions (including any applicable market flex provisions

of the fee letters related to the Debt Financing) contemplated by the Debt Commitment Letter or Purchaser becomes aware of any event or circumstance that
could reasonably be expected to make any portion of the Debt Financing unavailable on the terms and conditions (including any applicable market flex
provisions of the fee letters related to the Debt Financing) contemplated by the Debt Commitment Letter (except, in each case, as a result of a reduction in
commitments under the Debt Commitment Letter as permitted under clause (a) above), Purchaser shall promptly notify Parent and use reasonable best efforts
to arrange and obtain in replacement thereof, and negotiate and enter into definitive agreements with respect to, alternative financing from alternative sources
of debt financing (an “Alternative Debt Financing”) in an amount sufficient, when added to the portion of the Debt Financing that remains available and
other sources of funds available to Purchaser, to pay all amounts payable by Purchaser under this Agreement in connection with the Transactions, including
under Article II, on terms and conditions (including market flex provisions) not less favorable in any material respect, in the aggregate and taken as a whole,
to Purchaser than the terms and conditions set forth in the Debt Commitment Letter, as promptly as reasonably practicable following the occurrence of such
event. In the event that an Alternative Debt Financing is obtained, Purchaser shall deliver to Parent true and complete copies of any and all Contracts
pursuant to which any such alternative debt financing source shall have committed to provide the Alternative Debt Financing (except in the case of
customary fee letters where fee amounts, pricing caps, market flex provisions and other economic terms set forth therein, none of which could reasonably be
expected to adversely affect the conditionality, enforceability, availability or aggregate amount of any such Alternative Debt Financing, may be redacted).
Notwithstanding anything to the contrary, the failure to obtain the Debt Financing or any such Alternative Debt Financing shall not relieve Purchaser of any
of its obligations under this Agreement, and in no event shall the receipt or availability of any funds or financing be a condition to any of Purchaser’s
obligations under this Agreement. For purposes of this Agreement, (i) references to the “Debt Commitment Letter” shall include such documents as
permitted to be amended, modified or replaced under this Section 8.10, including any commitment letter for an Alternative Debt Financing, (ii) references to
the “Debt Financing” shall include any Alternative Debt Financing and (iii) references to the “Definitive Debt Financing Agreements” shall include the
definitive documentation relating to any Alternative Debt Financing.
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(d) As promptly as reasonably practicable and in any event prior to the Closing Date, Parent shall deliver to Purchaser all of the Required

Information; provided, that Parent shall use reasonable best efforts to deliver the Required Information in accordance with the target dates set forth in Section
8.10(d) of the Disclosure Letter. Prior to the Closing Date, Parent shall use reasonable best efforts to provide, shall cause the Parent Subsidiaries and its and
their respective officers, directors and employees to use reasonable best efforts to provide, and shall use reasonable best efforts to direct its and the Parent
Subsidiaries’ respective accountants, legal counsel and other Representatives to use their reasonable best efforts to provide, in each case at Purchaser’s sole
expense, all cooperation reasonably requested by Purchaser that is necessary or customary in connection with the arrangement of the Debt Financing (which,
solely for purposes of this Section 8.10(d), shall include any alternative debt or equity financing, all or a portion of which will be used by Purchaser to pay
amounts payable by Purchaser under this Agreement in connection with the Transactions), including by (i) causing management of the North American
Business to participate in a reasonable number of requested meetings, presentations, road shows, due diligence sessions, drafting sessions and sessions with
rating agencies in connection with the Debt Financing, in each case with reasonably appropriate seniority and expertise and upon reasonable advance notice
and at mutually agreeable dates, times and locations (including direct contact between members of senior management of the North American Business, on
the one hand, and of the Debt Financing Sources and prospective lenders, investors and purchasers, on the other hand), (ii) providing reasonable and
customary assistance with the preparation of (A) bank information memoranda, investor presentations, offering memoranda or other similar documents
(including versions of such memoranda or presentations that do not contain material non-public information) for any portion of the Debt Financing, (B)
materials for rating agency presentations and (C) the Definitive Debt Financing Agreements, including preparation of schedules thereto, in each case by
providing such pertinent information as may be reasonably requested by Purchaser and to the extent reasonably available to Parent, (iii) requesting that the
present and former independent accountants for Parent provide reasonable assistance to Purchaser in connection with the Debt Financing consistent with their
customary practice (including providing accountants’ comfort letters and consents from such independent accountants to the extent required by the Definitive
Debt Financing Agreements), (iv) cooperating reasonably with the Debt Financing Sources’ due diligence, to the extent customary and reasonable, including
by providing Purchaser, at least three Business Days prior to the Closing Date, with any documentation and other information with respect to the North
American Business (including all Transferred Entities) that is reasonably requested at least 10 Business Days prior to the Closing Date to the extent required
in connection with the Debt Financing by regulatory authorities under applicable “know your customer” and anti-money laundering rules and regulations,
including the PATRIOT Act and to the extent any Transferred Entities qualify as “legal entity customers” under the Beneficial Ownership Regulation, a
Beneficial Ownership Certificate (each as defined in the Debt Commitment Letter), (v) using reasonable best efforts to provide such other customary
documents and financial and pertinent information regarding the North American Business and the Transferred Entities as may be reasonably requested by
Purchaser, including customary authorization and representation letters and information and data reasonably required by Purchaser to prepare all pro forma
financial statements required in connection with the Debt Financing and (vi) executing and delivering (and taking corporate and other organizational actions
to approve or facilitate the perfection of) any pledge and security documents, other definitive financing documents and other agreements, instruments,
certificates, consents, resolutions and other documents as may be reasonably requested by Purchaser, including those relating to the pledging of collateral and
perfection of security interests (including the delivery of stock powers and stock certificates with respect to outstanding equity interests of the Transferred
Group Members prior to the Closing to be held in escrow pending the Closing); provided that Parent shall have no obligation to execute or deliver any
document or agreement referred to in this clause (vi) if the effectiveness of, or requirement to deliver (if applicable), such document or agreement is not
expressly conditioned on the consummation of the Closing.
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(e) Notwithstanding anything to the contrary in Section 8.10(d), in no event shall Parent or any Parent Subsidiary or any of their respective

Representatives be required to (i) bear any cost or expense, pay any fee or incur any other Liability in connection with the Debt Financing (other than, in the
case of any Transferred Group Member, after the Closing), (ii) cause any Transferred Group Member to enter into any Contract (other than customary
authorization and representation letters) or make any binding commitment that is not expressly conditioned on the consummation of the Closing (or that
would be effective prior to the Closing) and that does not terminate without Liability to Parent and the Parent Subsidiaries upon termination of this
Agreement (other than reasonable out-of-pocket costs and expenses for which Parent is reimbursed or indemnified as provided in this clause (e)), (iii) take
any actions to the extent such actions would, in Parent’s reasonable judgment, (A) unreasonably interfere with the ongoing business or operations of Parent
or any Parent Subsidiary, (B) subject any director, manager, officer or employee of Parent or a Parent Subsidiary to any actual or potential personal liability,
(C) result in a failure of any condition to the obligations of the parties hereto to consummate the Acquisition or (D) conflict with, or result in any violation of
or default (or an event that, with or without notice or lapse of time or both, would become a default) under, or give rise to a right of termination, cancelation
or acceleration of any obligation or to a loss of a material benefit under, or to increased, additional, accelerated or guaranteed rights or entitlements of any
Person under, the Organizational Documents of Parent or any Parent Subsidiary or this Agreement, (iv) waive or amend any terms of this Agreement, (v)
commit to take any action under any certificate, document or instrument that is not contingent upon, or becomes effective prior to, the Closing, (vi) provide
access to or disclose information that Parent reasonably determines would jeopardize any attorney-client privilege of, or conflict with any confidentiality
requirements applicable to, Parent or any Parent Subsidiary or (vii) create, provide, update or audit any financial statements except for the Required
Information. Purchaser shall be responsible for all fees and expenses related to the Debt Financing, except that the fees and expenses for preparing the
Historical NA Audited Financial Statements in accordance with IFRS shall be borne by Parent, and the out-of-pocket fees and expenses of converting the
Historical NA Audited Financial Statements to GAAP shall be borne by Purchaser. Accordingly, notwithstanding anything to the contrary herein but subject
to the exception in the immediately preceding sentence, Purchaser shall promptly, upon written request by Parent, reimburse Parent for all reasonable and
documented out-of-pocket costs and expenses (including reasonable and documented attorneys’ fees) incurred by Parent and the Parent Subsidiaries and their
respective Representatives in connection with the Debt Financing, including the cooperation of Parent and the Parent Subsidiaries contemplated by this
Section 8.10, and shall indemnify and hold harmless Parent and the Parent Subsidiaries and their respective Representatives from and against any and all
Losses suffered or incurred by any of them in connection with this Section 8.10, the arrangement of the Debt Financing or any information used in
connection therewith, in each case, except to the extent suffered or incurred as a result of the bad faith or willful misconduct by Parent or any of the Parent
Subsidiaries or, in each case, their respective representatives. Parent hereby consents to the use of any Parent logos related to the North American Business or
the Transferred Entities in connection with the Debt Financing (or any other debt or equity financing consummated by Purchaser in lieu thereof); provided
that such logos are used solely in a manner that is not intended to, nor reasonably likely to, harm or disparage Parent or any of the Parent Subsidiaries.
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SECTION 8.11. Non-Solicitation of Alternative Proposals; Exclusivity. (a) Parent agrees that, from the date hereof until the Closing or, if

earlier, the termination of this Agreement in accordance with Article X, except as expressly permitted by this Section 8.11, Parent shall not, and shall not
authorize or permit any of the Parent Subsidiaries or any of its or their respective Representatives to, (i) solicit, initiate or knowingly encourage, or take any
other action to knowingly facilitate, the making of any inquiry, offer or proposal that constitutes or is reasonably likely to lead to an Acquisition Proposal, (ii)
initiate, enter into, continue or otherwise participate in any discussions or negotiations regarding any Acquisition Proposal (except, if applicable, to provide
notice of the limitations imposed by this Section 8.11), (iii) furnish to any Person any information (confidential or otherwise) relating to the North American
Business or this Agreement, as the case may be, in connection with any Acquisition Proposal or (iv) enter into any confidentiality agreement, letter of intent,
term sheet, agreement in principle, acquisition agreement, share purchase agreement or other similar agreement contemplating or constituting, or that is
reasonably likely to lead to, an Acquisition Proposal.

 
(b) Notwithstanding anything to the contrary herein, if at any time prior to the passing of the Parent Shareholder Resolution at the Parent

Shareholder Meeting, Parent, the Parent Subsidiaries or any of its or their respective Representatives receives an Acquisition Proposal, which Acquisition
Proposal did not result from any breach of this Section 8.11 or the Exclusivity Agreement, and the Board of Directors of Parent determines in good faith,
after consultation with its financial advisors and legal counsel, that such Acquisition Proposal constitutes or is reasonably likely to lead to a Superior
Proposal, then Parent and its Representatives may (i) enter into an Acceptable Confidentiality Agreement with the Person or group of Persons making such
Acquisition Proposal and furnish to such Person or group of Persons, pursuant to such Acceptable Confidentiality Agreement, information (including non-
public information) with respect to Parent, the Parent Subsidiaries and the North American Business and (ii) engage in or otherwise participate in discussions
or negotiations with the Person or group of Persons making such Acquisition Proposal.
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(c) Parent shall (i) promptly (and in any event within 24 hours) notify Purchaser in the event that Parent, any of the Parent Subsidiaries or

any of its or their respective Representatives receives any Acquisition Proposal and the identity of the Person or group of Persons making such Acquisition
Proposal, (ii) disclose to Purchaser the material terms and conditions of any such Acquisition Proposal and (iii) upon the request of Purchaser, keep Purchaser
reasonably informed of any material developments with respect to any such Acquisition Proposal; provided that Parent shall not be obligated to take any
action set forth in clauses (i), (ii) or (iii) above to the extent such action (x) is prohibited by applicable Law (including pursuant to the City Code on
Takeovers and Mergers (the “Takeover Code”)) or (y) would require Parent or any other Person to publicly announce any matter referred to in this Section
8.11, it being acknowledged and agreed that if any such disclosure would reasonably be expected to be required, whether by Parent or Purchaser, the parties
hereto will cooperate in good faith to permit Parent to comply with clauses (i), (ii) and (iii) above without requiring such a disclosure, including by Parent
seeking confirmation from the UK Panel on Takeovers and Mergers (the “Panel”) that Parent may provide such notice(s) or such written materials, or keep
Purchaser so informed (as applicable), without any person being required to make a public announcement under the Takeover Code as a result of any such
disclosure to Purchaser.

 
(d) Notwithstanding anything to the contrary contained herein, prior to the passing of the Parent Shareholder Resolution at the Parent

Shareholder Meeting, Parent shall be permitted to terminate this Agreement in accordance with Section 10.01(f) in order to enter into a definitive agreement
providing for an Acquisition Proposal (a “Superior Proposal Termination”), which Acquisition Proposal did not result from any breach of this Section 8.11 or
the Exclusivity Agreement, if the Board of Directors of Parent has determined in good faith, after consultation with its financial advisors and outside legal
advisors, that such Acquisition Proposal constitutes a Superior Proposal; provided, however, that Parent shall not effect a Superior Proposal Termination
unless (i) Parent has given Purchaser at least five Business Days’ prior written notice of its intention to take such action (which notice shall specify the
identity of the party making such Superior Proposal and the material terms thereof and attach the agreement and all material related documentation providing
for such Superior Proposal), (ii) Parent has negotiated, and has caused its Representatives to negotiate, in good faith with Purchaser during such notice
period, to the extent Purchaser wishes to negotiate, to enable Purchaser to propose in writing a binding offer to effect revisions to the terms of this Agreement
such that it would cause such Superior Proposal to no longer constitute a Superior Proposal, (iii) following the end of such notice period, the Board of
Directors of Parent shall have considered in good faith any such binding offer from Purchaser, and shall have determined that the Superior Proposal would
continue to constitute a Superior Proposal if the revisions proposed in such binding offer were to be given effect and (iv) in the event of any material change
to the material terms of such Superior Proposal, Parent shall have delivered to Purchaser an additional notice consistent with that described in clause (i)
above and the notice period shall have recommenced, except that the notice period shall be at least three Business Days (rather than the five Business Days
otherwise contemplated by clause (i) above).

 

70



 

 
SECTION 8.12. Replacement of Credit Support Obligations. (a) Each of Parent and Purchaser shall use its reasonable best efforts to obtain,

prior to the Closing and to be effective upon the Closing, a full and unconditional release of all of the obligations of Parent and the Parent Subsidiaries (other
than the Transferred Group Members) under (i) each Credit Support Obligation existing on the date hereof, including each Credit Support Obligation set
forth in Section 8.12 of the Disclosure Letter and (ii) without limiting anything set forth Section 7.01, each Credit Support Obligation issued after the date
hereof in the ordinary course of business (and for which documentation is made available to Purchaser prior to the Closing Date) by or on behalf of Parent or
any Parent Subsidiary (other than the Transferred Group Members) (including any letter of credit, surety bond or similar instrument issued by a financial
institution) for the benefit of any Transferred Group Member or with respect to any NA Liability or the North American Business (each of clauses (i) and (ii)
above, an “NA Credit Support Obligation”). Parent shall have the option to exclude any Credit Support Obligation from the NA Credit Support Obligations
for purposes of this Section 8.12 by delivering an express written notice to such effect to Purchaser prior to the Closing; provided that Parent shall be
obligated to maintain any such excluded Credit Support Obligation in place and in effect in accordance with its terms until the expiration thereof.

 
(b) For purposes of this Section 8.12, the “reasonable best efforts” of Purchaser shall include (and, with respect to Parent, shall include

cooperating with Purchaser in respect of the following):
 
(i) with respect to any NA Credit Support Obligation that is a letter of credit or similar instrument issued by a financial institution (an “NA

Letter of Credit”), using its reasonable best efforts to replace such NA Letter of Credit with a replacement letter of credit on terms that are no less
favorable to the applicable counterparty (including with respect to the creditworthiness of the issuing financial institution) than the terms of such NA
Letter of Credit;

 
(ii) with respect to any NA Credit Support Obligation that is a surety bond or similar instrument provided by an insurance or surety

company (an “NA Surety Bond”), (x) using its reasonable best efforts to replace such NA Surety Bond with a replacement surety bond on terms that
are no less favorable to the applicable counterparty (including with respect to the A.M. Best rating of the providing insurance or surety company)
than the terms of such NA Surety Bond or (y) using its reasonable best efforts to enter into a new indemnification or similar agreement with the
insurance provider or surety company with respect to such NA Surety Bond;

 
(iii) with respect to any NA Credit Support Obligation that is a guarantee, assurance of payment or other direct form of credit support of

Parent or a Parent Subsidiary (an “NA Parent Guarantee”), using its reasonable best efforts to replace such NA Parent Guarantee with a replacement
letter of credit (or a Purchaser guarantee, assurance of payment or other form of credit support, in each case to the extent acceptable to the applicable
counterparty) on terms that are no less favorable to such counterparty than the terms of such NA Parent Guarantee; provided that Purchaser shall not
be obligated to replace any NA Parent Guarantee that guarantees obligations under a trading, hedging or similar Contract (any such Contract, a
“Master Agreement”) if, as of the Closing, there are no active transactions under such Master Agreement, so long as Purchaser complies with the
obligations set forth in the penultimate sentence of Section 8.12(c); and
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(iv) using its reasonable best efforts to otherwise obtain the full and unconditional release of all of the obligations of Parent and the Parent

Subsidiaries (other than the Transferred Group Members) under the NA Credit Support Obligations as promptly as is reasonably practicable
following the date hereof.

 
(c) Upon the reasonable request of Parent or Purchaser with respect to any NA Parent Guarantee that guarantees obligations under a Master

Agreement, Parent and Purchaser shall reasonably cooperate to eliminate any requirement to maintain such NA Parent Guarantee following the Closing in a
manner that (i) does not require Purchaser to replace such NA Parent Guarantee and (ii) does not result in any additional liability to Parent or the Parent
Subsidiaries, including by novating, effective as of the Closing, any active transactions under such Master Agreement to a master agreement supported by a
Credit Support Obligation of Purchaser or a Purchaser Subsidiary. If any Master Agreement of the North American Business remains in effect after the
Closing that requires any NA Parent Guarantee to be maintained and, at such time, there are no active transactions under such Master Agreement, then (A)
Purchaser shall use reasonable best efforts to terminate such Master Agreement as promptly as reasonably practicable following the Closing and (B)
Purchaser shall not execute any new transactions under such Master Agreement. Nothing in this clause (c) shall limit any of Purchaser’s other obligations
under this Section 8.12.

 
(d) If, following the Closing, notwithstanding Purchaser’s and Parent’s reasonable best efforts pursuant to this Section 8.12, Parent or the

Parent Subsidiaries remain obligated under any NA Credit Support Obligations (each, a “Continuing NA Credit Support Obligation”), (i) Purchaser and
Parent shall continue to use reasonable best efforts to obtain as promptly as practicable after the Closing a full and unconditional release of all of the
obligations of Parent and the Parent Subsidiaries under such Continuing NA Credit Support Obligations and (ii) Parent shall maintain any Continuing NA
Credit Support Obligations in place and in effect in accordance with its terms, notwithstanding the occurrence of the Closing, for not less than 18 months
after the Closing Date. Purchaser agrees that it shall not, and shall ensure that the Purchaser Subsidiaries do not, intentionally take any actions after the
Closing that would reasonably be expected to increase the exposure of Parent or any Parent Subsidiary under any Continuing NA Credit Support Obligations
(including, for the avoidance of doubt, entering into any new transactions under Master Agreements supported by a Continuing NA Credit Support
Obligation).

 
(e) If any Continuing NA Credit Support Obligations remain outstanding on or after the 180th day following the Closing, Purchaser and

Parent shall discuss in good faith the actions to be taken by Purchaser and Parent in order to reduce the Continuing NA Credit Support Obligations as soon as
reasonably practicable.

 
(f) Any costs, fees or expenses required to be paid to third parties in connection with the use by Parent and Purchaser of reasonable best

efforts pursuant to this Section 8.12 shall be borne by Purchaser. Purchaser shall reimburse Parent for any reasonable out-of-pocket costs and expenses
incurred by Parent in connection therewith. Purchaser shall promptly reimburse Parent, upon request, for any out-of-pocket costs and expenses payable to
third parties by Parent and the Parent Subsidiaries in connection with maintaining any Continuing NA Credit Support Obligations, including NA Letters of
Credit.
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SECTION 8.13. Tax Matters. (a) Transfer Taxes. All Transfer Taxes imposed arising from the Acquisition, any other transactions

contemplated by this Agreement or the execution of this Agreement shall be borne by Purchaser; provided, however, that Parent shall be liable for (i) all
Transfer Taxes arising from the Pre-Closing Transfers, except to the extent such Transfer Taxes were specifically included in Transaction Expenses (as finally
determined pursuant to Article III) and (ii) for the avoidance of doubt, any direct or indirect capital gains Taxes imposed in connection with the transfer of the
Transferred Entities (including any Taxes imposed on Purchaser as a method of collecting such Taxes). The parties hereto will cooperate in good faith to
minimize the amount of any such Transfer Taxes and obtain any refunds thereof. The party required to do so by applicable Law shall prepare and timely file
(or cause to be prepared and timely filed) any Tax Return required to be filed in respect of any Transfer Tax addressed in the preceding sentence, and shall
timely pay (or cause to be timely paid) to the applicable Taxing Authorities such Transfer Taxes (subject to prompt reimbursement from Purchaser or Parent,
as appropriate).

 
(b) Cooperation. Parent and Purchaser will, and will cause their respective employees to, cooperate with all reasonable requests from the

other party in connection with the preparation and filing of Tax Returns or the resolution of Tax audits, contests or proceedings, in each case of any
Transferred Group Member, and any other matters covered in this Section 8.13. The party requesting cooperation pursuant to this Section 8.13(b) will
reimburse the other party for any reasonable out-of-pocket costs and expenses incurred by the other party in connection therewith.

 
(c) Allocation. (i) Parent, Purchaser and their respective Subsidiaries will (A) allocate the Purchase Price (as adjusted pursuant to Article

III) in accordance with Section 8.13(c)(i)(A) of the Disclosure Letter and (B) report the transactions contemplated by this Agreement in accordance with
Section 8.13(c)(i)(B) of the Disclosure Letter, and (ii) prior to the Closing, Parent and Purchaser will use commercially reasonable efforts to agree to (A) the
value of each Transferred Excluded Asset and (B) the Tax consequences of the Pre-Closing Transfers, in the case of each of clauses (i) and (ii), for all
applicable Tax purposes (including the filing of Tax Returns), except as otherwise required pursuant to a final determination (within the meaning of Section
1313(a) of the Code) or similar determination under applicable state, local or non-U.S. Tax Law.

 
(d) Tax Election. Notwithstanding anything in this Agreement to the contrary, Purchaser may, in its sole discretion, but is under no

obligation to, make an election under Section 338(g) of the Code (or any analogous provision of state, local or non-U.S. Law) with respect to the Transferred
Canadian Entity and any of its Subsidiaries organized under the laws of a country other than the United States. Parent shall reasonably cooperate with
Purchaser to provide Purchaser with all information reasonably requested by Purchaser in connection with making such election.
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(e) ITA Election. Upon request of the Parent, the Purchaser will cause the Transferred Group Members that are resident of Canada for

purposes of the ITA to timely make the election described in subsection 256(9) of the ITA.
 
SECTION 8.14. Settlement of Intercompany Indebtedness. At or prior to the Calculation Time, Parent shall cause all intercompany

Indebtedness, accounts and balances between and among Parent and any Parent Subsidiary (other than any Transferred Group Member), on the one hand, and
any Transferred Group Member, on the other hand, to be eliminated in a manner to be reasonably determined by Parent (which may include, among other
things, the netting of receivables and payables, contributions to equity and dividends) without any liability (other than Taxes that are or will be accrued as
current liabilities in Net Working Capital) to Purchaser, or after the Closing, the Transferred Group Members.

 
SECTION 8.15. Employee Non-Solicitation and No-Hire; Non-Compete. (a) For a period of three years following the Closing Date, each

of Parent and Purchaser agrees that, without the prior written consent of the other party hereto, it will not, and it will cause its Subsidiaries not to, directly or
indirectly, solicit for employment or engagement, engage or hire (whether as an employee, consultant, agent, contractor or otherwise) (i) in the case of Parent,
any Transferred Group Member Employee or (ii) in the case of Purchaser, any individual who, as of the Closing and after giving effect to the transfers of
employment contemplated by Section 1.08, is employed by an Excluded Entity; provided that the foregoing shall not preclude (A) general solicitations by
any party hereto or its Subsidiaries or by a bona fide search firm that are not targeted specifically at any such employees or entities or (B) soliciting for
employment or hiring any such employee who (1) has had his or her employment terminated by his or her employer or (2) has resigned his or her
employment at least six months prior to the commencement of employment discussions between such employee and the soliciting or hiring party.

 
(b) For a period of three years from and after the Closing Date, Parent shall not, and shall cause each of the Parent Subsidiaries (together

with Parent, the “Non-Competition Parties”) not to, engage in (including by holding any Equity Securities in or any indebtedness for borrowed money of any
other Persons engaging in) any Competitive Activities in the United States or Canada; provided, however, that the foregoing shall not restrict any Non-
Competition Party from:

 
(i) acquiring or owning as a passive investment, directly or indirectly, securities or any indebtedness of any Person engaged in Competitive

Activities (A) if such Non-Competition Party does not, directly or indirectly, beneficially own in the aggregate more than 10% of the outstanding
securities or indebtedness of such Person or (B) if such securities or indebtedness are held by any retirement, pension, medical or other employee
benefit plan, where a fiduciary of the beneficiaries of such plan exercises independent investment oversight of the assets of such plan;

 
(ii) acquiring or owning any business or Person so long as any Competitive Activities of such acquired business or Person do not account

for more than 15% of such acquired business’s or Person’s total revenue in the 12-month period prior to such acquisition (such acquired business’s
or Person’s Competitive Activities, the “Competing Business”); provided, that, if the Competing Business produced more than $5 million in net
income during the 12-month period prior to such acquisition, Parent shall, and shall cause the Parent Subsidiaries to, sell the Competing Business as
promptly as is reasonably practicable (but in no event shall Parent or any of the Parent Subsidiaries be required to sell such Competing Business at a
loss or be required to discontinue operation of such Competing Business in order to comply with this Section 8.15(b));
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(iii) continuing to engage in the type of activities or businesses as conducted as of the date hereof by Centrica Business Solutions;
 
(iv) offering any bundled product, service or solution, so long as a material portion thereof does not involve Competitive Activities;

and
 
(v) engaging in any Competitive Activity, or providing any services, for the benefit of Purchaser or the Purchaser Subsidiaries

(including the Transferred Group Members), including in accordance with or as authorized by any of the Transaction Documents.
 
(c) For the purposes of this Section 8.15, “Competitive Activities” means (i) the supply, pursuant to a wholesale or competitive retail

supplier license, of natural gas or electricity to residential or business customers, (ii) the installation and maintenance of residential heating, ventilation and
air conditioning equipment, (iii) the rental of residential water heaters and appliances and (iv) the provision of protection, maintenance, repair and breakdown
services and home warranty and insurance contracts to residential customers.

 
SECTION 8.16. Transition Services Agreement. Purchaser and Parent shall cooperate to finalize the form of Transition Services

Agreement as promptly as reasonably practicable following the date of this Agreement, but in no event later than the Closing Date, including by negotiating
in good faith to (a) finalize any exhibits thereto designated as “open” and (b) include such additional services as any party hereto may reasonably request as
are necessary (i) to allow Purchaser to operate the North American Business in substantially the same manner in which the North American Business
operated immediately prior to the Closing Date and (ii) to allow Parent to operate the Retained Businesses in substantially the same manner in which the
Retained Businesses operated immediately prior to the Closing Date.

 
SECTION 8.17. Insurance. From and after the Closing, the Transferred Group Members shall cease to be insured by any insurance

policy held by, or any self-insurance program of, Parent or any of its Subsidiaries (excluding the Transferred Group Members), and neither Purchaser nor its
Subsidiaries (including, after the Closing, the Transferred Group Members) shall have any access, right, title or interest in, to or under any such insurance
policy or program (including any right of coverage or to any claim or proceeds thereof) to cover any assets of the Transferred Group Members or any liability
arising from the operation of the Transferred Group Members; provided that, with respect to events or circumstances relating to the Transferred Group
Members that occurred or existed prior to the Closing Date that are covered by Parent’s or any Parent Subsidiary’s (excluding the Transferred Group
Members) occurrence-based insurance policies (the “Parent Insurance”), Purchaser or the Transferred Group Members may, after the Closing Date and
subject to prior consultation with Parent, make claims under the Parent Insurance to the extent such coverage and limits are available to the Transferred
Group Members under the Parent Insurance. Parent shall have the right (but not the obligation) to monitor or associate with such claims. By making any
claims under the Parent Insurance, Purchaser agrees to promptly (and in any event within ten Business Days) reimburse, or cause a Transferred Group
Member to so reimburse, Parent and its Subsidiaries (excluding claim amounts paid by Parent’s Affiliated captive insurance company) for all documented
costs and expenses (including any increased premiums, claim handling fees, allocated claims expenses, losses, liabilities or fees) incurred by Parent or its
Subsidiaries as a result of such claims, and Purchaser or the Transferred Group Members shall exclusively bear (and Parent and its Subsidiaries shall have no
obligation to repay or reimburse Purchaser or the Transferred Group Members for) the amount of any “deductible” or net retention associated with any
claims under the Parent Insurance and Purchaser and the Transferred Group Members shall be fully liable for all uninsured or uncovered amounts of such
claims. Parent or its applicable Subsidiary (other than the Transferred Group Members) shall retain all rights to control their insurance policies or programs,
including the right to exhaust, settle, release, commute, buy back or otherwise resolve disputes with respect to any of its insurance policies and programs
notwithstanding whether any such insurance policies or programs apply to any Liabilities of Purchaser or any of its Subsidiaries (including the Transferred
Group Members). Parent or its applicable Subsidiary (other than the Transferred Group Members) may amend or modify any insurance policy or program in
the manner it deems appropriate to give effect, from and after the Closing, to this Section 8.17; provided that no such amendment or modification shall
materially impair Purchaser’s or the Transferred Group Members’ rights under this Section 8.17 with respect to the Parent Insurance. From and after the
Closing, Purchaser shall be responsible for securing all insurance it considers appropriate for its operation of the Transferred Group Members.
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ARTICLE IX

CONDITIONS PRECEDENT
 

SECTION 9.01. Conditions to Each Party’s Obligation to Effect the Acquisition. The obligations of each of Parent and Purchaser to effect
the Acquisition are subject to the satisfaction (or, to the extent permitted by Law, waiver) as of the Closing of the following conditions:

 
(a) each Governmental Approval set forth in Section 9.01(a) of the Disclosure Letter (the “Required Governmental Approvals”) shall have

been obtained and shall remain in full force and effect and all statutory waiting periods in respect thereof shall have terminated or expired or been waived by
the applicable Governmental Entity;

 
(b) no court of competent jurisdiction or other Governmental Entity shall have issued any Judgment or enacted a Law, and there shall be no

agreement with a Governmental Entity (including a timing agreement), that is still in effect and prohibits, delays, enjoins or makes illegal the consummation
of the Acquisition or any of the Transactions; and

 
(c) an ordinary resolution validly approving the Transactions as a class one transaction for the purposes of the Listing Rules and otherwise

in accordance with the laws of England and Wales (the “Parent Shareholder Resolution”) shall have been passed at a duly convened and held general meeting
of the Parent Shareholders (such meeting and any adjournment or postponement thereof, the “Parent Shareholder Meeting”).
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SECTION 9.02. Conditions to Obligations of Parent. The obligation of Parent to effect the Acquisition is further subject to the satisfaction

(or, to the extent permitted by applicable Law, waiver) as of the Closing of the following conditions:
 
(a) (i) the representations and warranties of Purchaser set forth in Sections 4.01(a) (Organization), 4.02 (Authority; Execution and

Delivery; Enforceability) and 4.06 (Brokers) shall be true and correct in all material respects, as of the Closing as though made as of the Closing, except to
the extent such representations and warranties expressly relate to an earlier date (in which case such representations and warranties shall be true and correct
on and as of such earlier date) and (ii) all other representations and warranties of Purchaser set forth in this Agreement shall be true and correct, disregarding
all qualifications or limitations as to “materiality”, “Purchaser Material Adverse Effect” and words of similar import set forth therein, as of the Closing as
though made as of the Closing, except to the extent such representations and warranties expressly relate to an earlier date (in which case such representations
and warranties shall be true and correct on and as of such earlier date), except, in the case of this clause (ii), for any failure to be true and correct that has not
had and would not reasonably be expected to have, individually or in the aggregate, Purchaser Material Adverse Effect;

 
(b) Purchaser shall have performed in all material respects all covenants and agreements required to be performed by it under this

Agreement at or prior to the Closing Date;
 
(c) Parent shall have received a certificate signed on behalf of Purchaser by an executive officer of Purchaser certifying the satisfaction by

Purchaser of the conditions set forth in Sections 9.02(a) and 9.02(b); and
 
(d) Purchaser shall have executed and delivered to Parent each of the other Transaction Documents to which Purchaser is a party.
 
SECTION 9.03. Conditions to Obligations of Purchaser. The obligation of Purchaser to effect the Acquisition is further subject to the

satisfaction (or, to the extent permitted by applicable Law, waiver) as of the Closing of the following conditions:
 
(a) (i) the representations and warranties of Parent and Sellers set forth in Sections 5.01(a) (Organization), 5.03 (Authority; Execution and

Delivery; Enforceability), 5.06 (Brokers), 6.01(a) (Organization of Transferred Entities), 6.01(b) (Organization of Transferred Group Subsidiaries), Section
6.02 (Transferred Group Subsidiaries; Equity Interests) (other than (x) the last two sentences of Section 6.02(a) and (y) Section 6.02(e)) and 6.04 (Authority;
Execution and Delivery; Enforceability) shall be true and correct in all material respects, as of the Closing as though made as of the Closing, except to the
extent such representations and warranties expressly relate to an earlier date (in which case such representations and warranties shall be true and correct on
and as of such earlier date), (ii) the representations and warranties of Parent and Sellers set forth in Section 5.02 (Ownership of Transferred Shares), the last
two sentences of Section 6.02(a) (Transferred Group Subsidiaries; Equity Interests), Section 6.02(e) (Transferred Group Subsidiaries; Equity Interests) and
Section 6.03 (Capital Structure of the Transferred Entities) shall be true and correct other than de minimis inaccuracies, as of the Closing as though made as
of the Closing, except to the extent such representations and warranties expressly relate to an earlier date (in which case such representations and warranties
shall be true and correct on and as of such earlier date), (iii) the representations and warranties of Parent and Sellers set forth in Section 6.07(b) (No Material
Adverse Effect) shall be true and correct in all respects as of the Closing as though made as of the Closing (and shall not be qualified by any matter or fact
disclosed in the Disclosure Letter, except to the extent the Effect of such matter or fact was reasonably foreseeable as of the date of this Agreement), and (iv)
all other representations and warranties of Parent and the Sellers set forth in this Agreement shall be true and correct, disregarding all qualifications or
limitations as to “materiality”, “Parent Material Adverse Effect”, “Material Adverse Effect” and words of similar import set forth therein, as of the Closing as
though made as of the Closing, except to the extent such representations and warranties expressly relate to an earlier date (in which case such representations
and warranties shall be true and correct on and as of such earlier date), except, in the case of this clause (iii), for any failure to be true and correct that has not
had and would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect;
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(b) each of Parent, Sellers and each Transferred Entity shall have performed in all material respects all covenants and agreements required

to be performed by it under this Agreement at or prior to the Closing Date;
 
(c) Purchaser shall have received a certificate signed on behalf of Parent by an executive officer of Parent certifying the satisfaction by

Parent, each Seller and the Transferred Entities of the conditions set forth in Sections 9.03(a) and 9.03(b);
 
(d) each of Parent, Sellers, the other Parent Subsidiaries and each Transferred Entity shall have executed and delivered to Purchaser each of

the other Transaction Documents to which it is a party; and
 
(e) (i) none of the Required Governmental Approvals that have been obtained and remain in full force and effect impose or would impose

and (ii) no court of competent jurisdiction or other Governmental Entity shall have issued any Judgment or enacted any Law, that is still in effect that
imposes or would impose, in each case of clauses (i) and (ii), a Burdensome Condition.

 
SECTION 9.04. Frustration of Closing Conditions. No party hereto may rely on the failure of any condition set forth in this Article IX to be

satisfied if such failure was caused by such party’s failure to act in good faith or to use its efforts, as required by Section 8.03, to consummate and make
effective, in the most expeditious manner practicable, the Transactions.

 
ARTICLE X

TERMINATION, AMENDMENT AND WAIVER
 

SECTION 10.01. Termination. This Agreement may be terminated at any time (or, with respect to Section 10.01(g), shall terminate) prior
to the Closing:

 
(a) by mutual written consent of each party hereto;
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(b) by either Parent or Purchaser:
 
(i) if the Closing has not occurred on or before July 24, 2021 (the “Outside Date”), unless the failure to consummate the Acquisition is the

result of a breach of any Transaction Document by the party seeking to terminate this Agreement; provided, that if all of the conditions to Closing
set forth in Article IX have been satisfied or waived as of such Outside Date (other than those conditions that by their nature are to be satisfied at the
Closing) except for any condition set forth in Section 9.01(a), Section 9.01(b) and Section 9.03(e) (but in each case, solely with respect to the
Review Laws), the Outside Date shall automatically be extended to October 24, 2021; provided further that if, as of October 24, 2021, all of the
conditions to Closing set forth in Article IX have been satisfied or waived as of October 24, 2021 (other than those conditions that by their nature
are to be satisfied at the Closing) except for any condition set forth in Section 9.01(a), Section 9.01(b) and Section 9.03(e) (but in each case, solely
with respect to the Review Laws), the Outside Date shall automatically be extended to January 24, 2022 (in the event of either one or both such
extensions, the “Outside Date” shall be deemed for all purposes to be such later date as so extended);

 
(ii) if any court of competent jurisdiction or other Governmental Entity shall have issued a Judgment that permanently restrains, enjoins or

otherwise prohibits the consummation of the Transactions, and such Judgment shall have become final and non-appealable;
 

(iii) if any Governmental Entity shall have enacted a Law that prohibits or makes illegal the consummation of the Transactions; or
 

(iv) if the Parent Shareholder Resolution fails to be approved at the Parent Shareholder Meeting;
 

(c) by Purchaser, if any Governmental Entity requires or imposes, or shall have issued a Judgment that has become final and non-
appealable or enacted a Law that requires or imposes, any action, restriction, condition or commitment that, individually or in the aggregate, constitutes or is
reasonably likely to constitute a Burdensome Condition;

 
(d) by Parent, if Purchaser breaches or fails to perform in any respect any of its representations, warranties, covenants or agreements

contained in any Transaction Document, which breach or failure to perform (i) would give rise to the failure of a condition set forth in Section 9.02(a) or
9.02(b) and (ii) cannot be cured or has not been cured within 30 days after the delivery of written notice to Purchaser of such breach and Parent’s intention to
terminate this Agreement pursuant to this Section 10.01(d), unless Parent, a Seller or a Transferred Entity is then in material breach of any representation,
warranty, covenant or agreement contained in any Transaction Document;

 
(e) by Purchaser, if Parent, a Seller or a Transferred Entity breaches or fails to perform in any respect any of its representations, warranties,

covenants or agreements contained in any Transaction Document, which breach or failure to perform (i) would give rise to the failure of a condition set forth
in Section 9.03(a) or 9.03(b) and (ii) cannot be cured or has not been cured within 30 days after the delivery of written notice to Parent of such breach and
Purchaser’s intention to terminate this Agreement pursuant to this Section 10.01(e), unless Purchaser is then in material breach of any representation,
warranty, covenant or agreement contained in any Transaction Document;

 

79



 

 
(f) by Parent, prior to the passing of the Parent Shareholder Resolution at the Parent Shareholder Meeting, if concurrently with the

termination of this Agreement, Parent, subject to complying with the terms of Section 8.11(d), enters into a definitive agreement providing for a Superior
Proposal; or

 
(g) automatically on the expiry of any applicable notice period provided for in Section 8.01(b) or (if applicable) 8.11(d) and without any

action on the part of Parent, Purchaser or any other party hereto, if Parent’s Board of Directors shall have made (and not withdrawn at the end of such
applicable notice period) a Change in Recommendation.

 
SECTION 10.02. Effect of Termination.
 
(a) In the event of termination of this Agreement as provided in Section 10.01, this Agreement shall forthwith become void and have no

effect, without any liability or obligation on the part of Parent, Sellers, the Transferred Entities or Purchaser, other than Sections 4.06 (Brokers), 5.06
(Brokers), 8.02(d) (Access to Information; NA Records; Confidentiality), 8.08 (Fees and Expenses), 8.09 (Public Announcements), the expense
reimbursement and indemnification provisions of Section 8.10(e) (Financing), this Section 10.02 (Effect of Termination) and Article XII (General
Provisions), which provisions shall survive such termination. Notwithstanding the foregoing, a termination of this Agreement shall not relieve any party
hereto from any liability or damages resulting from Fraud or the willful and material breach by such party of any of its representations, warranties, covenants
or agreements set forth in this Agreement.

 
(b) If this Agreement is validly terminated (i) by Parent or Purchaser pursuant to Section 10.01(b)(iv), (ii) by Parent pursuant to Section

10.01(f) or (iii) pursuant to Section 10.01(g), then Parent shall pay or cause to be paid to Purchaser (or the Purchaser Designated Subsidiaries), by wire
transfer in immediately available funds to one or more accounts designated in writing by Purchaser, cash in an amount equal to $30,027,250 (or such lower
amount being the maximum amount payable, taking into account irrecoverable VAT (if any), without resulting in the classification of the Transactions as a
“class 1 transaction” by virtue of Listing Rule 10.2.7R).

 
(c) If this Agreement is validly terminated (i) by Parent or Purchaser pursuant to Section 10.01(b)(i) or by Purchaser pursuant to 10.01(c)

and, at the time of such termination, (A) all of the conditions set forth in Section 9.01(c) and Section 9.03 (other than 9.03(e)) have been satisfied (or in the
case of conditions that by their nature are to be satisfied at the Closing, were capable of being satisfied if the Closing had occurred on the date of such
termination) or waived, and (B) one or more of the conditions set forth in Sections 9.01(a), 9.01(b) or 9.03(e) has not been satisfied, in each case, solely as a
result of (x) a Judgment of a Governmental Entity issued with respect to any Specified Review Law, (y) a failure to obtain the Specified Governmental
Approvals of the applicable Governmental Entity (without the imposition of a Burdensome Condition) or (z) a failure of any applicable waiting period to
have expired or terminated as required under the HSR Act or the Competition Act by the Outside Date, (ii) by Parent or Purchaser pursuant to Section
10.01(b)(ii) as a result of a Judgment of a Governmental Entity issued with respect to any Specified Review Law or (iii) by Parent pursuant to Section
10.01(d) if and only if (A) such termination is a result of Purchaser’s breach of any of its obligations in Section 8.03 with respect to the Specified Review
Laws, (B) at the time of such termination, each of the conditions set forth in Sections 9.01 and 9.03 (other than the conditions set forth in Sections 9.01(a),
9.01(b) and 9.03(e)) have been satisfied and continue to be satisfied (other than those conditions that by their nature are to be satisfied at Closing, each of
which are capable of being satisfied if the Closing were then to occur) and (C) at the time of such termination, one or more of the conditions set forth in
Sections 9.01(a), 9.01(b) or 9.03(e) has not been satisfied, in each case, solely with respect to a Specified Review Law, and such conditions would have been
satisfied but for Purchaser’s breach of its obligations in Section 8.03, then, in the case of each of clauses (i), (ii) and (iii), Purchaser shall pay or cause to be
paid to Parent (or to its designated Subsidiaries), by wire transfer in immediately available funds to one or more accounts designated in writing by Parent,
cash in an amount equal to $180,000,000.
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(d) Any payment required to be made by a party hereto pursuant to Section 10.02(b) or Section 10.02(c) shall be made by such party (i) if

such party is the party terminating this Agreement, prior to or concurrently with such termination as a condition precedent to such termination or (ii) if such
party is not the party terminating this Agreement, within two Business Days of the date of such termination. Each party hereto acknowledges and agrees that
each of the agreements contained in Section 10.02(b) and Section 10.02(c) is an integral part of the Transactions and that, without these agreements,
Purchaser, Parent and the Transferred Entities would not enter into this Agreement . Accordingly, if any party fails to promptly pay when due any amounts
due pursuant to Section 10.02(b) or Section 10.02(c), such party shall also pay any costs, fees and expenses incurred by the other party and its Affiliates in
connection with enforcing such provisions (including reasonable legal fees and expenses). Any amounts due pursuant to Section 10.02(b) or Section 10.02(c)
and not paid when due shall also bear interest at a rate of interest per annum equal to the Prime Rate, calculated on the basis of the actual number of days
elapsed divided by 365, from the date such amounts are due to the date of actual payment. Notwithstanding anything herein to the contrary (including any
provision of Section 10.02(e)), under no circumstance shall a party be permitted or entitled to receive both a grant of specific performance pursuant to
Section 12.10 to consummate the Closing and a payment of an amount pursuant to Section 10.02(b) or Section 10.02(c), as applicable.

 
(e) Notwithstanding anything to the contrary in this Agreement, if this Agreement is terminated in accordance with Section 10.01 in

circumstances in which any payment is required to be made by a party hereto pursuant to Section 10.02(b) or Section 10.02(c), then the receipt of such
payment, and the payment of any amounts due pursuant to the preceding clause (d), shall be the sole and exclusive monetary remedy of Parent, Sellers and
the Transferred Entities, on the one hand, and Purchaser, on the other hand, against (i) the other parties hereto and (ii) the former, current and future holders
of any equity, partnership or limited liability company interest, controlling persons, directors, officers, employees, agents, attorneys, Affiliates, members,
managers, general or limited partners, stockholders or assignees of the other parties hereto, in each case for any Losses arising under or in connection with
this Agreement and the other Transactions, including the failure of the Transactions to be consummated or any breach or failure to perform under any of the
Transaction Documents.
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SECTION 10.03. Amendment. This Agreement may be amended by the parties hereto at any time. Any amendment to this Agreement shall

be valid only if set forth in an instrument in writing signed on behalf of each of the parties hereto.
 
SECTION 10.04. Extension; Waiver. At any time prior to the Closing, the parties hereto may, to the extent permitted under applicable Law,

(a) extend the time for the performance of any of the obligations or other acts of the other parties hereto, (b) waive any inaccuracies in the representations and
warranties contained in this Agreement or in any document delivered pursuant to this Agreement or (c) waive compliance with any of the agreements or
conditions contained in this Agreement. Any agreement on the part of a party hereto to any such extension or waiver shall be valid only if set forth in an
instrument in writing signed on behalf of such party. The failure of any party to this Agreement to assert any of its rights under this Agreement or otherwise
shall not constitute a waiver of such rights.

 
ARTICLE XI

RELEASES; INDEMNIFICATION
 

SECTION 11.01. Release of Pre-Closing Claims. (a) Except as provided in Section 11.01(c), effective as of the Closing, each of the
Transferred Entities does hereby, for itself and each Transferred Group Member and their respective Affiliates, shareholders, directors, officers, employees,
successors and assigns, remise, release and forever discharge Parent, the Parent Subsidiaries and their respective Affiliates, successors and assigns from any
and all Liabilities whatsoever (including Environmental Liabilities), whether at law or in equity (including any right of contribution), whether arising under
any Contract, by operation of Law, as a result of negligence or strict liability or otherwise, existing or arising from any acts or events occurring or failing to
occur or alleged to have occurred or to have failed to occur or any conditions existing or alleged to have existed on or before the Closing Date, including in
connection with the Transactions.

 
(b) Except as provided in Section 11.01(c), effective as of the Closing, Parent does hereby, for itself and each Parent Subsidiary and their

respective Affiliates, shareholders, directors, officers, employees, successors and assigns, remise, release and forever discharge each Transferred Group
Member and their respective Affiliates, successors and assigns from any and all Liabilities whatsoever (including Environmental Liabilities), whether at law
or in equity (including any right of contribution), whether arising under any Contract, by operation of Law, as a result of negligence or strict liability or
otherwise, existing or arising from any acts or events occurring or failing to occur or alleged to have occurred or to have failed to occur or any conditions
existing or alleged to have existed on or before the Closing Date, including in connection with the Transactions.

 
(c) Nothing contained in Section 11.01(a) or 11.01(b) shall impair any right of any Person to enforce this Agreement or any other

Transaction Document or any Contracts that are specified in Section 1.06(b) not to terminate as of the Closing, in each case in accordance with its terms.
Nothing contained in Section 11.01(a) or 11.01(b) shall release any Person from:
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(i) any Liability provided in or resulting from any Contract among Parent and the Parent Subsidiaries or the Transferred Entities and the

Transferred Group Members and their respective Affiliates that is specified in Section 1.06(b) not to terminate as of the Closing;
 

(ii) any Liability assumed, transferred, assigned or allocated to a party hereto, its Subsidiaries or its Affiliates in accordance with, or any
other Liability of a party hereto, its Subsidiaries or its Affiliates under, this Agreement or any other Transaction Document;

 
(iii) any Liability that the parties hereto may have with respect to indemnification pursuant to this Agreement for claims brought against the

parties hereto by third Persons, which Liability shall be governed by the provisions of this Article XI and, if applicable, the appropriate provisions of
the other Transaction Documents;

 
(iv) any Liability the release of which would result in the release of any Person other than a Person released pursuant to this Section 11.01;

or
 

(v) any Liability resulting from, or in respect of, Fraud.
 

(d) Subject to Section 11.01(c), following the Closing, Purchaser shall not, and shall not permit any Purchaser Subsidiary to, make any
claim or demand, or commence any Action asserting any claim or demand, including any claim of contribution or any indemnification, against Parent or any
Parent Subsidiary, or any other Person released pursuant to Section 11.01(a), with respect to any Liabilities released pursuant to Section 11.01(a). Subject to
Section 11.01(c), following the Closing, Parent shall not, and shall not permit any Parent Subsidiary to, make any claim or demand, or commence any Action
asserting any claim or demand, including any claim of contribution or any indemnification, against any Transferred Group Member or any other Person
released pursuant to Section 11.01(b), with respect to any Liabilities released pursuant to Section 11.01(b).

 
(e) At any time, at the request of any other party hereto, each of the parties hereto shall cause each of its respective Subsidiaries and

Affiliates to execute and deliver releases reflecting the provisions of this Section 11.01.
 
SECTION 11.02. R&W Insurance. Purchaser acknowledges and agrees that, notwithstanding anything to the contrary contained herein,

from and after the Closing, the R&W Insurance Policy (whether or not it is ultimately bound, and whether or not the R&W Insurance Policy is sufficient to
cover any Losses of Purchaser or any of its Affiliates) shall be the sole and exclusive remedy of Purchaser and its Affiliates and its and their respective
Representatives, successors and permitted assigns of whatever kind and nature, at law, in equity or otherwise, known or unknown, which such Persons have
now or may have in the future, resulting from, arising out of, or related to any inaccuracy or breach of any representation or warranty of Parent or either
Seller contained in this Agreement or the certificate delivered pursuant to Section 9.03(c), and none of such Persons nor any other Person (including any
insurer under the R&W Insurance Policy) shall have any recourse against Parent or any of its Affiliates with respect thereto. The premium for the R&W
Insurance Policy shall be borne fifty percent (50%) by Parent and fifty percent (50%) by Purchaser, and any retention and all other costs and expenses related
to the R&W Insurance Policy shall be borne by Purchaser. Purchaser shall cause the R&W Insurance Policy to exclude at all times any rights of subrogation
against Parent or any its Affiliates under this Agreement, except for a claim or action for Fraud. Purchaser agrees that, from and after the issuance of the
R&W Insurance Policy, it will not amend, modify, terminate or waive any provision of the R&W Insurance Policy in any manner that would permit the
insurer under the R&W Insurance Policy to be subrogated, except for a claim or action for Fraud. Notwithstanding the foregoing, nothing contained in this
Section 11.02 shall limit any claim (including a claim by Purchaser or its Affiliates against Parent or its Affiliates) for Fraud.
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SECTION 11.03. Indemnification by Parent. Notwithstanding anything to the contrary contained herein, from and after the Closing Date,

Parent shall indemnify, defend and hold harmless Purchaser, each Purchaser Subsidiary and each of their Affiliates and their respective Representatives from
and against any and all claims, losses, damages, Liabilities, fines, payments or expenses, including reasonable legal fees and expenses (collectively,
“Losses”), to the extent arising or resulting from any of the following:

 
(a) any Excluded Liability (other than any Liability that otherwise constitutes an indemnifiable Loss pursuant to Section 11.04);

 
(b) any breach of any covenant or agreement of Parent, Sellers or the Transferred Entities contained in (i) this Agreement that requires

performance in whole or in part at or following the Closing or (ii) Article I or Article II;
 

(c) any Liability (including any third party claim) to the extent arising out of or relating to the Retained Businesses or the assets of the
Retained Businesses, whether occurring, arising, existing or asserted before, on or after the Closing Date (other than any Liability (x) that is an NA
Liability or (y) that otherwise constitutes an indemnifiable Loss pursuant to Section 11.04); and

 
(d) any Liability (including any third party claim) to the extent arising out of or relating to the Pre-Closing Transfer Plan or the

consummation of the Pre-Closing Transfers (other than any NA Liability).
 

SECTION 11.04. Indemnification by Purchaser. From and after the Closing Date, Purchaser shall indemnify, defend and hold harmless
Parent, each Parent Subsidiary and each of their Affiliates and their respective Representatives from and against any and all Losses, to the extent arising or
resulting from any of the following:

 
(a) any NA Liability (other than any Liability that constitutes an indemnifiable Loss pursuant to Section 11.03);

 
(b) any NA Credit Support Obligation;
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(c) any breach of any covenant or agreement of Purchaser contained in (i) this Agreement that requires performance in whole or in part at

or following the Closing or (ii) Article II; and
 

(d) any Liability (including any third party claim) to the extent arising out of or relating to the North American Business or the NA Assets,
whether occurring, arising, existing or asserted before, on or after the Closing Date (other than any Liability that is (x) an Excluded Liability or (y)
that otherwise constitutes an indemnifiable Loss pursuant to Section 11.03).

 
SECTION 11.05. Indemnification Procedures. (a) Procedures Relating to Indemnification of Third Party Claims. If any party hereto (the

“Indemnified Party”) receives written notice of the commencement of any Action or the assertion of any claim by a third party or the imposition of any
penalty or assessment for which indemnity may be sought under Section 11.03 or 11.04 (a “Third Party Claim”), and such Indemnified Party intends to seek
indemnity pursuant to this Article XI, the Indemnified Party shall promptly provide the other party (the “Indemnifying Party”) with written notice of such
Third Party Claim, stating the nature, basis and the amount thereof, to the extent known, along with copies of the relevant documents evidencing such Third
Party Claim and the basis for indemnification sought. Failure of the Indemnified Party to give such notice will not relieve the Indemnifying Party from
liability on account of this indemnification, except if and to the extent that the Indemnifying Party is materially prejudiced thereby. The Indemnifying Party
shall have the right, by giving written notice to the Indemnified Party, to assume the defense of the Indemnified Party against the Third Party Claim with
counsel selected by the Indemnifying Party and reasonably satisfactory to the Indemnified Party. So long as the Indemnifying Party has assumed the defense
of the Third Party Claim in accordance herewith, (i) the Indemnifying Party shall actively pursue such defense in good faith, (ii) the Indemnified Party may
retain separate co-counsel at its sole cost and expense (except as contemplated by the following sentence) and participate in the defense of the Third Party
Claim, (iii) the Indemnified Party shall not file any papers or consent to the entry of any judgment or enter into any settlement with respect to the Third Party
Claim without the prior written consent of the Indemnifying Party and (iv) the Indemnifying Party shall not (A) admit to any wrongdoing or (B) consent to
the entry of any judgment or enter into any settlement with respect to the Third Party Claim to the extent such judgment or settlement (x) provides for
(1) relief other than money damages, (2) money damages if the Indemnifying Party has not acknowledged in writing that it shall be responsible for such
money damages or (3) any admission of wrongdoing or (y) fails to provide for the unconditional release of the Indemnified Party, in the case each of clauses
(A) and (B), without the prior written consent of the Indemnified Party (which consent shall not be unreasonably withheld, conditioned or delayed). In the
event that the Indemnified Party and the Indemnifying Party reasonably agree that a conflict of interest exists in respect of a Third Party Claim, then the
Indemnified Party shall have the right to retain separate counsel selected by the Indemnified Party and reasonably satisfactory to the Indemnifying Party to
represent the Indemnified Party in the defense of the Third Party Claim, and the reasonable legal fees and expenses of the Indemnified Party shall be paid by
the Indemnifying Party. Notwithstanding the foregoing, the Indemnifying Party shall not be entitled to assume the defense of any Third Party Claim if the
Third Party Claim (w) seeks an order, injunction or other equitable relief or relief other than monetary damages against the Indemnified Party that the
Indemnified Party reasonably determines, after conferring with its outside counsel, cannot be separated from any related claim for monetary damages, (x)
involves criminal allegations, (y) involves a claim which, if adversely determined, would be reasonably expected, in the good faith judgment of the
Indemnified Party, to establish a precedent, custom or practice materially adverse to the continuing business interests or prospects of the Indemnified Party or
(z) involves a claim that, in the good faith judgment of the Indemnified Party, the Indemnifying Party failed or is failing to vigorously defend after reasonable
notice and opportunity to cure. Each party hereto shall use commercially reasonable efforts to minimize Losses from Third Party Claims and shall act in good
faith in responding to, defending against, settling or otherwise dealing with such claims. The parties hereto shall also cooperate in any such defense and give
each other reasonable access to all information relevant thereto. Whether or not the Indemnifying Party has assumed the defense, such Indemnifying Party
shall not be obligated to indemnify the Indemnified Party hereunder for any settlement entered into or any judgment that was consented to by the Indemnified
Party without the Indemnifying Party’s prior written consent (which consent shall not be unreasonably withheld, conditioned or delayed).
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(b) Procedures for Non-Third Party Claims. The Indemnified Party shall notify the Indemnifying Party in writing promptly of its discovery

of any matter that does not involve a Third Party Claim giving rise to the claim of indemnity pursuant hereto. The failure so to notify the Indemnifying Party
shall not relieve the Indemnifying Party from liability on account of this indemnification, except only to the extent that the Indemnifying Party is materially
prejudiced thereby. The Indemnifying Party shall have 30 days from receipt of any such notice to give notice of dispute of the claim to the Indemnified Party.
The Indemnified Party shall reasonably cooperate and assist the Indemnifying Party in determining the validity of any claim for indemnity by the
Indemnified Party and in otherwise resolving such matters. Such assistance and cooperation shall include providing reasonable access to and copies of
information, records and documents relating to such matters, furnishing employees to assist in the investigation, defense and resolution of such matters and
providing legal and business assistance with respect to such matters.

 
SECTION 11.06. Sole and Exclusive Remedy. Parent and Purchaser acknowledge and agree that, following the Closing, except as

expressly set forth in Sections 1.05 and 3.05, any of the Ancillary Agreements or for claims based on Fraud, Parent’s, Sellers’, the Transferred Entities’ and
Purchaser’s sole and exclusive remedy with respect to any and all claims relating to this Agreement, the North American Business, the NA Assets, the
Excluded Assets, the NA Liabilities, the Excluded Liabilities or the Pre-Closing Transfers shall be pursuant to the provisions set forth in this Article XI.

 
SECTION 11.07. Calculation of Indemnity Payments. The amount of any Loss for which indemnification is provided under this Article XI

shall be net of any amounts actually recovered by the Indemnified Party under insurance policies with respect to such Loss (net of (a) any retention amount
or deductibles paid by the Indemnified Party to obtain such insurance coverage, (b) any increase in the premiums payable in order to obtain such insurance
coverage and (c) any costs and expenses (including attorneys’ fees and expenses) incurred by the Indemnified Party in investigating, prosecuting and
collecting such Loss) and any Tax benefits actually realized by the Indemnified Party in the form of an actual reduction in cash Taxes payable by such
Indemnified Party in the taxable year the applicable Loss was accrued (calculated on a “with and without” basis). The amount of any Loss arising out of any
item included as a liability in calculating Net Working Capital (as finally determined pursuant to Section 3.06), if any, shall be calculated net of the amount
so included.
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SECTION 11.08. Additional Matters. In no event shall an Indemnifying Party be liable for special, punitive, exemplary, incidental,

consequential or indirect damages, or lost profits, whether based on contract, tort, strict liability, other Law or otherwise, (a) except to the extent that such
damages are actually payable by the Indemnified Party in connection with a Third Party Claim or (b) with respect to incidental, consequential or indirect
damages and lost profits, except to the extent such damages or lost profits were reasonably foreseeable.

 
SECTION 11.09. Adjustment to Purchase Price. Any payment under this Article XI shall be treated as an adjustment to the Purchase Price

paid for the Transferred US Entity Common Shares or the Transferred Canadian Entity Common Shares (as the case may be) for all applicable Tax purposes,
except as otherwise required pursuant to a final determination (within the meaning of Section 1313(a) of the Code) or similar determination under applicable
state, local or non-U.S. Tax Law.

 
ARTICLE XII

GENERAL PROVISIONS
 

SECTION 12.01. Nonsurvival of Representations and Warranties; Survival of Post-Closing Covenants and Agreements.
 
(a) None of the representations and warranties in this Agreement or in any certificate delivered pursuant to this Agreement, or any claim

with respect thereto, shall survive the Closing, and no such claim may be brought by any Person after the Closing with respect to such representations and
warranties.

 
(b) Other than the agreements or covenants contained in Article I and Article II, none of the agreements or covenants contained in this

Agreement that contemplate performance in full prior to the Closing, or any claim with respect thereto, shall survive the Closing. All other agreements or
covenants contained in this Agreement (including those contained in Article I and Article II) shall survive the Closing until fully performed.

 
SECTION 12.02. Notices. All notices, requests, claims, demands, waivers and other communications under this Agreement shall be in

writing and shall be deemed to have been duly given and received on the day they are delivered, provided that they are delivered on a Business Day prior to
5:00 p.m. local time in the place of delivery or receipt. However, if notice is delivered after 5:00 p.m. local time or if such day is not a Business Day, then the
notice shall be deemed to have been given and received on the next Business Day. Notice shall be sufficiently given if delivered to a party at the following
address for such party:
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(i) if to Parent, Sellers or (prior to the Closing) the Transferred Entities, to:  
  
Centrica plc  
Millstream  
Maidenhead Road  
Windsor  
Berskshire SL4 5GD  
Attention: Justine Campbell  
Email: Justine.Campbell@centrica.com  
  
with copies (which shall not constitute notice) to:  
  
Cravath, Swaine & Moore LLP  
Worldwide Plaza  
825 Eighth Avenue  
New York, NY 10019  
Attention:Erik Tavzel  
 Andrew Elken  
Email: etavzel@cravath.com  
 aelken@cravath.com  
  
Slaughter and May  
One Bunhill Row  
London  
EC1Y 8YY  
Attention:Hywel Davies  
 Robert Innes  
Email: hywel.davies@slaughterandmay.com  
 robert.innes@slaughterandmay.com  
  
(ii) if to Purchaser or (following the Closing) the Transferred Entities, to:  
  
NRG Energy, Inc.  
804 Carnegie Center  
Princeton, NJ 08540  
Attention: Brian Curci  
Email: brian.curci@nrg.com  
  
with copies (which shall not constitute notice) to:  
  
Latham & Watkins LLP  
885 Third Avenue  
New York, NY 10022  
Attention:Thomas Christopher; Jonathan Solomon  
Email: Thomas.Christopher@lw.com; Jonathan.Solomon@lw.com  
  
and  
  
Latham & Watkins LLP  
99 Bishopsgate  
London EC2M 3XF  
United Kingdom  
Attention:Edward Barnett  
Email: Edward.Barnett@lw.com  
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or to such other address(es) as shall be furnished in writing by any such party to the other parties hereto in accordance with the provisions of this
Section 12.02. If any notice or other communication is required pursuant to this Agreement to be “written” or made “in writing”, it shall be sufficient to
deliver any such notice or communication via email in accordance with the provisions of this Section 12.02.
 

SECTION 12.03. Definitions. For purposes of this Agreement:
 
“2019 NA Balance Sheet” shall have the meaning given to such term in Section 6.06(a).
 
“Acceptable Confidentiality Agreement” means a confidentiality agreement entered into by Parent containing provisions not less favorable

to Parent in any material respect than those set forth in the Confidentiality Agreement.
 
“Accounting Firm” shall have the meaning given to such term in Section 3.04.
 
“Accrued Vacation Days” shall have the meaning given to such term in Section 8.05(f).
 
“Acquisition” shall have the meaning given to such term in Section 2.01.
 
“Acquisition Proposal” means any proposal by a third party for a Covered Transaction involving, contemplating, providing for or resulting

in any sale, assignment, transfer or other disposition of the Transferred Shares or substantially all of the NA Assets or the North American Business made by
any Person other than Purchaser or its authorized Representatives, excluding (i) the Acquisition and (ii) any Covered Transaction involving, contemplating,
providing for, or resulting in the acquisition or sale of any Equity Securities of Parent or of all or substantially all of the assets of Parent and the Parent
Subsidiaries, taken as a whole (including any offer or possible offer for Parent for the purposes of the UK City Code on Takeovers and Mergers).

 
“Action” means any demand, action, suit, countersuit, claim, audit, arbitration, inquiry, proceeding or investigation by or before any

Governmental Entity or any arbitration or mediation tribunal.
 
“Adjusted Purchase Price” shall have the meaning given to such term in Section 3.01.
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“Adjustment Amount” shall have the meaning given to such term in Section 3.06(a).
 
“Adjustment Statement Principles” shall have the meaning given to such term in Section 3.06(b).
 
“Advance Ruling Certificate” means an advance ruling certificate issued by the Commissioner pursuant to subsection 102(1) of the

Competition Act in respect of the Transactions.
 
“Affiliate” of any Person means another Person that directly or indirectly, through one or more intermediaries, controls, is controlled by, or

is under common control with, such first Person. As used herein, “control” means the possession, directly or indirectly, of the power to direct or cause the
direction of the management and policies of such entity, whether through ownership of voting securities or other interests, by contract or otherwise.

 
“Agreement” shall have the meaning given to such term in the Preamble.
 
“Alternative Debt Financing” shall have the meaning given to such term in Section 8.10(c).
 
“Ancillary Agreements” means the Transfer Documents, the Transition Services Agreement, the Intellectual Property License Agreement

and all other documents, certificates and agreements to be executed and delivered in connection with the consummation of the transactions contemplated
hereby.

 
“Anti-Corruption Laws” means Laws relating to anti-bribery or anti-corruption (governmental or commercial), including Laws that

prohibit the corrupt payment, offer or promise or authorization, acceptance or agreement to accept the payment or transfer of anything of value (including
gifts or entertainment), directly or indirectly, to any Government Official, foreign government employee or commercial entity or to anyone to obtain or retain
business or other improper benefit or advantage, including the U.S. Foreign Corrupt Practices Act (15 U.S.C. §§78dd-1 et seq.), the U.K. Bribery Act of
2010, the Corruption of Foreign Public Officials Act (Canada) and all national and international Laws enacted to implement the OECD Convention on
Combating Bribery of Foreign Officials in International Business Transactions.

 
“Applicable DIs” shall have the meaning given to such term in Section 8.05(o).
 
“Assumed Excluded Liabilities” shall have the meaning given to such term in Section 1.01.
 
“Assumed NA Liabilities” shall have the meaning given to such term in Section 1.01.
 
“Board Recommendation” shall have the meaning given to such term in Section 8.01(a)(iii).
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“Burdensome Condition” shall have the meaning given to such term in Section 8.03(d).
 
“Business Day” means any day on which commercial banks are generally open for business in London, England and New York, New York,

other than a Saturday, a Sunday or a day in which commercial banks are required or authorized to be closed in London, England under the Laws of England
and Wales or in New York, New York under the Laws of the State of New York or the Federal Laws of the United States of America.

 
“Calculation Time” means 11:59 p.m. New York City time on the day immediately preceding the Closing Date.
 
“Canadian Seller” shall have the meaning given to such term in the Preamble.
 
“CARES Act” means the Coronavirus Aid, Relief, and Economic Security Act, or any similar applicable federal, state or local Law.
 
“Cash” means, as of the time of determination, without duplication, the aggregate amount of all cash and cash equivalents of the

Transferred Group Members, calculated on a consolidated basis and determined in accordance with the Adjustment Statement Principles. Notwithstanding
the foregoing, “Cash” shall not include the (i) amount of any unpaid checks and wire transfers issued prior to the Calculation Time, (ii) Cash Margin Amount
or (iii) any cash actually contributed by Parent pursuant to Section 2.05.

 
“Cash Amount” shall have the meaning given to such term in Section 3.06(a).
 
“Cash Margin Amount” means (i) receivable amounts in respect of cash collateral advanced to or deposited with financial institutions at the

Calculation Time in respect of the establishment of facilities to purchase or sell derivative financial instruments and (ii) receivable amounts in respect of
additional cash collateral advanced to or deposited with financial institutions as at the Calculation Time in respect of margin calls on out of the money
positions, and payable amounts in respect of additional cash collateral received from or deposited with a Transferred Group Member by financial institutions
at the Calculation Time, in respect of margin calls on in the money positions.

 
“Cash Margin Target” means the amount set forth in Section 12.03(f) of the Disclosure Letter.
 
“CBAs” shall have the meaning given to such term in Section 6.09(h).
 
“Change in Recommendation” shall have the meaning given to such term in Section 8.01(b).
 
“Class 1 Circular” means the class 1 circular to be prepared by Parent and approved by the FCA in connection with the Transactions,

including a notice convening the Parent Shareholder Meeting.
 
“Closing” shall have the meaning given to such term in Section 2.02.
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“Closing Adjustment Balance Sheet” shall have the meaning given to such term in Section 3.06(a).
 
“Closing Adjustment Statement” shall have the meaning given to such term in Section 3.03.
 
“Closing Date” shall have the meaning given to such term in Section 2.02.
 
“Closing Date Amount” shall have the meaning given to such term in Section 3.02.
 
“Code” means the U.S. Internal Revenue Code of 1986, as amended.
 
“Commissioner” means the Commissioner of Competition appointed under subsection 7(1) of the Competition Act and includes any Person

designated by the Commissioner to act on his behalf.
 
“Competing Business” shall have the meaning given to such term in Section 8.15(b).
 
“Competition Act” means the Competition Act (Canada), as amended, and includes the regulations promulgated thereunder.
 
“Competition Act Approval” means either: (a) the Commissioner has issued an Advance Ruling Certificate; or (b) both of (i) the waiting

period in respect of the Transactions, including any extension thereof, under section 123 of the Competition Act has expired or been terminated or the
obligation to provide a pre-merger notification in accordance with Part IX of the Competition Act in respect of the Transactions has been waived in
accordance with paragraph 113(c) of the Competition Act, and (ii) Purchaser has received a letter from the Commissioner indicating that he does not, at that
time, intend to make an application under section 92 of the Competition Act in respect of the Transactions.

 
“Competitive Activities” shall have the meaning given to such term in Section 8.15(c).
 
“Confidentiality Agreement” shall have the meaning given to such term in Section 8.02(d).
 
“Consent” means any consent, waiver, approval or other authorization issued by or obtained from, or notification requirement to, any third

party.
 
“Continuation Period” shall have the meaning given to such term in Section 8.05(b).
 
“Continuing NA Credit Support Obligation” shall have the meaning given to such term in Section 8.12(d).
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“Contract” means any contract, subcontract, instrument, agreement, note, bond, indenture, debenture, guarantee, mortgage, deed of trust,

lease, sublease, license, option for the purchase of real property, instrument or other legally binding commitment, obligation, arrangement or understanding,
whether or not in writing, in any case, other than an Employee Benefit Plan.

 
“Controlled Group Liability” means any and all liabilities (i) under Title IV of ERISA, other than for payment of premiums to the Pension

Benefit Guaranty Corporation, (ii) under Section 302 or 4068(a) of ERISA, (iii) under Section 412(n) or 4971 of the Code and (iv) for violation of the
continuation coverage requirements of Sections 601 et seq. of ERISA and Section 4980B of the Code or the group health requirements of Sections 9801 et
seq. of the Code and Sections 701 et seq. of ERISA.

 
“Covered Transaction” means any merger, consolidation, share exchange, business combination, reorganization, liquidation, dissolution,

amalgamation, arrangement, takeover bid, purchase or sale of assets, purchase or sale of stock, recapitalization or other similar transaction.
 
“Credit Support Obligation” means any guarantee, letter of credit, surety bond, credit support arrangement or other assurance of payment

(excluding, for the avoidance of doubt, cash or cash equivalents).
 
“D&O Indemnitee” shall have the meaning given to such term in Section 8.07(a).
 
“D&O Tail Policy” shall have the meaning given to such term in Section 8.07(b).
 
“Debt Commitment Letter” shall have the meaning given to such term in Section 4.05(b).
 
“Debt Financing” shall have the meaning given to such term in Section 4.05(b).
 
“Debt Financing Action” shall have the meaning given to such term in Section 12.14.
 
“Debt Financing Sources” shall have the meaning given to such term in Section 4.05(b).
 
“Debt Financing Source Related Party” shall mean any Debt Financing Source or commitment party that is party to any commitment letter

for any Alternative Debt Financing, together with each of their respective Affiliates and the respective directors, officers, employees, agent, advisors and
other representatives, and the successors and assigns, of each of the foregoing.

 
“Definitive Debt Financing Agreements” shall have the meaning given to such term in Section 8.10(a).
 
“Delayed Transfer Assets/Liabilities” shall have the meaning given to such term in Section 1.04(a).
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“Disclosure Guidance and Transparency Rules” means the disclosure guidance and transparency rules made under Part VI of the Financial

Services and Markets Act 2000, as contained in the FCA’s publication of the same name.
 
“Disclosure Letter” shall have the meaning given to such term in Article V.
 
“dollars” or “$” means lawful money of the United States of America, unless the lawful money of another jurisdiction is expressly

referenced.
 
“Effect” means a state of facts, change, effect, condition, development, event or occurrence.
 
“Electric EMA” means any Contract that provides power, fuel, hedging and risk management services for generators or Persons that own

generation assets.
 
“Employee Benefit Plan” means any plan, program, agreement, arrangement or understanding that is an employment, consulting, deferred

compensation, executive compensation, incentive bonus or other bonus, retention, change in control, transaction, employee pension, profit sharing, savings,
retirement, supplemental retirement, stock ownership, stock option, stock purchase, stock appreciation right, restricted stock, restricted stock unit, deferred or
phantom stock unit or other equity-based compensation, severance pay, notice or pay in lieu of notice, salary continuation, life, death benefit, health, medical,
hospitalization, dental, vision, sick leave, vacation pay, fringe benefit, disability or accident insurance or other employee compensation or benefit plan,
program, agreement, arrangement or understanding, including any “employee benefit plan” as defined in Section 3(3) of ERISA (whether or not legally
binding or subject to the Laws of the United States), but shall not include any plan established pursuant to statute and administered by a Governmental Entity,
including the Canada Pension Plan and the Quebec Pension Plan.

 
“Engagement” shall have the meaning given to such term in Section 12.13(a).
 
“Environmental Claim” means any and all administrative, regulatory or judicial actions, suits, orders, demands, directives, claims, liens,

proceedings or written notices of non-compliance, violation or liability by or from any Person alleging Liability of whatever kind of nature (including
Liability or responsibility for the costs of enforcement proceedings, investigations, cleanup, governmental or third party response, removal or remediation,
natural resources damages, property damages, personal injuries, medical monitoring, penalties, contribution, indemnification and injunctive relief) arising out
of, based on or resulting from (i) the presence or Release of, or exposure to, any Hazardous Materials at any location or (ii) the failure to comply with any
Environmental Law or Environmental Permit.

 
“Environmental Laws” means all applicable Laws, Judgments, legally binding agreements and orders issued, promulgated or entered into

by or with any Governmental Entity, relating to pollution, natural resources, protection or restoration of the environment (including ambient air, surface
water, groundwater, land surface or subsurface strata), endangered or threatened species and habitats or, as it relates to exposure to hazardous or toxic
materials, human health.
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“Environmental Liabilities” means all Liabilities relating to, arising from or in respect of (i) Environmental Laws and Environmental

Permits or the compliance or noncompliance therewith, (ii) the alleged or actual presence or Release of, or exposure to, Hazardous Materials or (iii) the
offsite transportation, storage, treatment, disposal or arrangement for disposal of Hazardous Materials, including, in each case, all investigatory, cleanup and
other remediation costs, administrative oversight costs, natural resources damages, property damages, personal injury damages, indemnity, contribution and
similar obligations and all costs and expenses, interest, fines, penalties and other monetary sanctions in connection with the foregoing.

 
“Environmental Permit” mean any Governmental Approval to be obtained or made pursuant to Environmental Laws.
 
“Equity Securities” of any Person (other than an individual) means, as applicable, (i) any and all shares of capital stock, membership

interests, partnership (general or limited) interests or other equity interests or share capital of such Person, (ii) any options, restricted stock, restricted stock
units, warrants, Contracts or other rights directly or indirectly to subscribe for or to purchase or to otherwise receive any capital stock, membership interests,
partnership (general or limited) interests or other equity interests or share capital of such Person, (iii) any and all securities or instruments, directly or
indirectly exchangeable for or convertible or exercisable into, any of the foregoing or with any profit participation features with respect to such Person or (iv)
any share appreciation rights, phantom share rights or other similar rights with respect to such Person or its business.

 
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and the rules and regulations promulgated

thereunder.
 
“Estimated Adjustment Amount” shall have the meaning given to such term in Section 3.02.
 
“Estimated Adjustment Statement” shall have the meaning given to such term in Section 3.02.
 
“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder.
 
“Excluded Assets” shall have the meaning given to such term in Section 1.02(b).
 
“Excluded Entities” means the Parent Subsidiaries set forth in Section 12.03(a) of the Disclosure Letter.
 
“Excluded Liabilities” shall have the meaning given to such term in Section 1.03(b).
 
“Excluded Minority Interests” means any capital stock or other equity or voting interests owned by an Excluded Entity, including with

respect to the Persons set forth in Section 12.03(b) of the Disclosure Letter.
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“Exclusivity Agreement” means that certain letter agreement, dated May 21, 2020, between Parent and Purchaser.
 
“Existing Counsel” shall have the meaning given to such term in Section 12.13(a).
 
“FCA” means the Financial Conduct Authority, the United Kingdom’s securities regulator.
 
“FERC” means the Federal Energy Regulatory Commission or any successor agency.
 
“Financial Statements” shall have the meaning given to such term in Section 6.06(a).
 
“Former NA Employee” means, as of the Closing Date, any former director, officer, manager or employee of Parent or any Parent

Subsidiary who, as of his or her last day of service with Parent and the Parent Subsidiaries, was primarily engaged in the North American Business.
 
“FPA” means the Federal Power Act, as amended, and FERC’s implementing regulations thereunder.
 
“FPA Public Utility” shall have the meaning given to such term in Section 6.22.
 
“Fraud” means common law fraud with respect to the representations and warranties expressly set forth in this Agreement or any certificate

delivered pursuant to this Agreement.
 
“GAAP” means generally accepted accounting principles in the United States.
 
“Government Official” means (i) any official, officer, employee or representative of, or any person acting in an official capacity for or on

behalf of, any Governmental Entity, (ii) any political party or party official or candidate for political office or (iii) any official, officer, employee or any
person acting in an official capacity for or on behalf of any company, business, enterprise or other entity owned (in whole or in substantial part) controlled by
or affiliated with a Governmental Entity.

 
“Governmental Approval” means any Consent, clearance, approval, waiting period expiration or termination, license, permit, variance,

franchise, certificate, waiver, concession, exemption, order, registration, notice or authorization from any Governmental Entity.
 
“Governmental Entity” means any government or any political subdivision thereof, court of competent jurisdiction, regulatory or

administrative agency, commission or other governmental authority or instrumentality, department, board, bureau, agency, arbitrator, court, tribunal
(including self-regulated organizations or other non-governmental regulatory or quasi-governmental authority (to the extent that the rules, regulations or
orders of such non-governmental or quasi-governmental organization or authority have the force of law)), public international organization, or any entity
exercising executive, legislative, judiciary, regulatory, taxing or administrative functions of or pertaining to government, in each case, whether Federal, state,
provincial, local, domestic, foreign or multinational (including, without limitation, the North America Electric Reliability Corporation and any applicable
regional transmission organization or independent system operator and their respective independent market monitor).
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“Governmental Filing” means any notification, application, registration, declaration, filing or other submission to or with any

Governmental Entity.
 
“Hazardous Materials” means (i) any petroleum or petroleum products, radioactive materials or wastes, asbestos in any form, urea

formaldehyde foam insulation and polychlorinated biphenyls and (ii) any other chemical, material, substance or waste that in relevant form or concentration
is prohibited, limited or regulated under any Environmental Law.

 
“Historical NA Audited Financial Statements” shall have the meaning given to such term in the definition of “Required Information”.
 
“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations promulgated

thereunder.
 
“IFRS” means the International Financial Reporting Standards adopted by the European Union and applicable to the preparation of

financial statements for the year ended December 31, 2019.
 
“Indebtedness” means, as of the time of determination, without duplication, the amount of all (i) liabilities and obligations of the North

American Business or the Transferred Group Members for any indebtedness for borrowed money (including any unpaid principal, premium, accrued and
unpaid interest, penalties, make-whole payments, prepayment penalties, breakage costs, commitments and other fees, reimbursements, indemnities and all
other amounts payable in connection therewith and calculated to take into account all amounts required to be paid to repay such indebtedness as of the
Closing Date), (ii) liabilities and obligations of the North American Business or any Transferred Group Member evidenced by bonds, debentures, notes or
other similar instruments or debt securities, (iii) liabilities and obligations of the North American Business or any Transferred Group Member in respect of
any letters of credit or bankers’ acceptances or similar facilities (to the extent drawn), (iv) liabilities and obligations of the North American Business or any
Transferred Group Member created or arising under any deferred or unpaid purchase price (including “earn-out” or other deferred consideration, and whether
absolute or contingent, matured or unmatured or determined or determinable), “seller financing” arrangements, conditional sale or other property or assets or
title retention agreements or arrangements (other than trade accounts payable arising in the ordinary course of business), (v) indebtedness of the North
American Business or any Transferred Group Member secured by a Lien to secure all or part of the purchase price of the property subject to the Lien, (vi)
Taxes payable by the North American Business or any Transferred Group Member that (A) relate to the portion of the “payroll tax deferral period” (as
defined in Section 2302(d) of the CARES Act) that occurs prior to the Closing and (B) are payable following the Calculation Time as permitted by Section
2302(a) of the CARES Act, as calculated without giving effect to any tax credits afforded under the CARES ACT, the Families First Coronavirus Response
Act or any similar applicable federal, state or local Law to reduce the amount of any such Taxes payable or owed, (vii) liabilities and obligations incurred in
connection with the matters set forth in Section 12.03(c) of the Disclosure Letter, (viii) liabilities and obligations of the type referred to in clauses (i) - (vii)
above, as applicable, of other Persons for the payment of which the North American Business or any Transferred Group Member is responsible or liable,
directly or indirectly, as obligor, guarantor, surety or otherwise, including any guarantee of such obligations and (ix) the pro rata portion of the 401(k)
matching liability as of the Calculation Time for the plan year in which the Closing Date occurs with respect to the NA Employees (to the extent not reflected
in Net Working Capital). For the avoidance of doubt, notwithstanding the foregoing, “Indebtedness” shall not include any intercompany indebtedness owing
by one wholly-owned Transferred Group Member to another wholly-owned Transferred Group Member.
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“Indebtedness Amount” shall have the meaning given to such term in Section 3.06(a).
 
“Indemnified Party” shall have the meaning given to such term in Section 11.05(a).
 
“Indemnifying Party” shall have the meaning given to such term in Section 11.05(a).
 
“Intellectual Property License Agreement” means the intellectual property license agreement, substantially in the form attached hereto as

Exhibit C, to be entered into by Parent and Purchaser on the Closing Date.
 
“Intellectual Property Rights” means all intellectual property and rights therein, including the following, in any jurisdiction: (a) patents and

patent applications, together with all reissues, continuations, continuations-in-part, divisionals, extensions and reexaminations in connection therewith, (b)
Trademarks, (c) copyrights or other works of authorship, together with any applications for registration, registrations and renewals of any of the foregoing,
(d) software, data and databases; and (e) Trade Secrets.

 
“Intercompany Loan Amount” means the amounts outstanding, as of the Closing, under intercompany indebtedness owed (i) by the

Transferred US Entity to Centrica Finance (US) Limited and (ii) by the Transferred Canadian Entity to Centrica Finance (Canada) Limited, in each case as
determined by Parent in good faith in a notice delivered to Purchaser at least two Business Days prior to the Closing.

 
“Investment Canada Act” means the Investment Canada Act (Canada), as amended, and includes the regulations promulgated thereunder.
 
“IT Assets” means the computers, computer software, code, firmware, servers, workstations, routers, hubs, switches, data communications

lines, and all other information technology equipment owned by the Transferred Group Members, or by Parent or the Parent Subsidiaries (other than the
Transferred Group Members) and in each case, used or held for use in the conduct of the North American Business.
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“ITA” means the Income Tax Act (Canada), as amended, and the rules and regulations promulgated thereunder.
 
“Judgment” means any temporary, preliminary or permanent judgment, order, decision or decree issued, promulgated or entered into by or

with any Governmental Entity.
 
“Knowledge of Parent” means the actual knowledge of the persons set forth in Section 12.03(d) of the Disclosure Letter.
 
“Knowledge of Purchaser” means the actual knowledge of the persons set forth in Section 12.03(e) of the Disclosure Letter.
 
“Law” means any statute, law (including common law), ordinance, directive, tariff, rule, code, constitution, treaty, Judgment, governmental

order or other requirement or regulation issued, promulgated or entered into by or with any Governmental Entity.
 
“Leased Real Property” shall have the meaning given to such term in Section 6.13(b).
 
“Liabilities” shall have the meaning given to such term in Section 1.03(a).
 
“Lien” means any pledge, lien, charge, mortgage, deed of trust, lease, option, right of first refusal or first offer, other transfer restriction or

similar encumbrance, adverse claim or security interest of any kind or nature whatsoever.
 
“Listing Rules” means the listing rules made under Part VI of the Financial Services and Markets Act 2000, as contained in the FCA’s

publication of the same name.
 
“Losses” shall have the meaning given to such term in Section 11.03.
 
“Master Agreement” shall have the meaning given to such term in Section 8.12(b).
 
“Material Adverse Effect” means any Effect that, individually or in the aggregate with other Effects, has, or would reasonably be expected

to have, a material adverse effect on the assets, properties, financial condition or results of operations of the North American Business or the Transferred
Group Members, taken as a whole, other than any Effect relating to (i) general political or economic conditions, including with respect to any government
spending or government shutdown, (ii) the industries and geographic markets in which the North American Business operates generally (including changes in
capacity, production, demand, prices and availability of electricity), (iii) the financial, credit, capital, syndicated loan, banking, securities and currency
markets generally (including changes in interest rates or exchange rates), (iv) the failure, in and of itself, to meet any internal or published projections,
forecasts, estimates, guidance or predictions in respect of revenues, earnings, profits or other financial or operating metrics before, on or after the date hereof
(it being understood that the underlying facts giving rise or contributing to such failure may be taken into account in determining whether there has been a
Material Adverse Effect), (v) changes in Law after the date hereof, (vi) changes in IFRS or other accounting standards after the date hereof, (vii) volcanoes,
tsunamis, earthquakes, floods, wildfires, storms, hurricanes, tornados or any other weather developments or other natural or man-made disasters, (viii) any
act of civil unrest, protests, riots, acts of war (whether or not declared), sabotage, cyber-attack or terrorism, or any escalation or worsening of any such
Effects, (ix) local, state, provincial, national or international political or social conditions, including informal or formal declarations or states of emergency,
(x) public health conditions (including any epidemic, pandemic or disease outbreak, including the COVID-19 virus), or any worsening of any such public
health conditions, (xi) changes resulting or arising from the identity of Purchaser or any of its Affiliates, (xii) any actions taken or omitted to be taken by
Parent or the Parent Subsidiaries at Purchaser’s express written request, (xiii) any actions taken or omitted to be taken by Purchaser and (xiv) other than for
purposes of Sections 5.04 and 6.05 and the condition to Closing related thereto, the entering into or the public announcement or disclosure of this Agreement
or the consummation or proposed consummation of the Transactions; provided, that any Effect resulting from matters described in the foregoing clauses (i),
(ii), (iii), (v), (vi), (vii), (viii), (ix) and (x) may be taken into account in determining whether there has been or would reasonably be expected to be a Material
Adverse Effect to the extent such Effect has a disproportionate adverse effect on the North American Business or the Transferred Group Members, taken as a
whole, relative to other participants in the industries in which the North American Business operates.

 

99



 

 
“Material Contract” shall have the meaning given to such term in Section 6.16(a).
 
“MBR Authority” shall have the meaning given to such term in Section 6.22.
 
“NA Assets” shall have the meaning given to such term in Section 1.02(a).
 
“NA Contracts” shall have the meaning given to such term in Section 1.02(a).
 
“NA Credit Support Obligation” shall have the meaning given to such term in Section 8.12(a).
 
“NA Employee” shall have the meaning given to such term in Section 1.08(d).
 
“NA Governmental Approvals” shall have the meaning given to such term in Section 1.02(a).
 
“NA Insurance Policies” shall have the meaning given to such term in Section 1.02(a)
 
“NA Intellectual Property Rights” shall have the meaning given to such term in Section 1.02(a).
 
“NA Letter of Credit” shall have the meaning given to such term in Section 8.12(b).
 
“NA Liabilities” shall have the meaning given to such term in Section 1.03(a).
 
“NA Owned Software” shall have the meaning given to such term in Section 6.14(e).
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“NA Parent Guarantee” shall have the meaning given to such term in Section 8.12(b).
 
“NA Real Property” shall have the meaning given to such term in Section 1.02(a).
 
“NA Records” shall have the meaning given to such term in Section 1.02(a).
 
“NA Registered Intellectual Property” shall have the meaning given to such term in Section 6.14(a).
 
“NA Surety Bond” shall have the meaning given to such term in Section 8.12(b).
 
“Net Working Capital” shall have the meaning given to such term in Section 3.06(a).
 
“Net Working Capital Amount” shall have the meaning given to such term in Section 3.06(a).
 
“Net Working Capital Target” shall have the meaning given to such term in Section 3.06(a).
 
“New 401(k) Plan” shall have the meaning given to such term in Section 8.05(e).
 
“New FSA Plan” shall have the meaning given to such term in Section 8.05(g).
 
“New NQDC Plan” shall have the meaning given to such term in Section 8.05(l).
 
“New NQDC Plan Participant” shall have the meaning given to such term in Section 8.05(l).
 
“New Rabbi Trust” shall have the meaning given to such term in Section 8.05(l).
 
“New Welfare Plan” shall have the meaning given to such term in Section 8.05(d).
 
“Non-Competition Parties” shall have the meaning given to such term in Section 8.15(b).
 
“Non-NA Employee” shall have the meaning given to such term in Section 1.08(b).
 
“North American Business” means the business, operations and activities of Parent or any of the Parent Subsidiaries conducted in North

America prior to the Closing, including (i) the supply of natural gas, electricity and energy-related services (including renewable energy services and energy
supply origination and wholesale structured services) to residential and business customers in (A) the United States, including under the “Direct Energy”,
“Direct Energy Business”, “WTU Retail Energy”, “CPL Retail Energy”, “First Choice Power”, “Gateway Energy” and “Bounce Energy” brands, and (B) in
Canada, including under the “Direct Energy” and “Direct Energy Regulated Services” brands, in each case along with related energy marketing and trading
activities, (ii) the installation and maintenance of heating, ventilation and air conditioning equipment, the rental of water heaters and appliances and the
provision of protection, maintenance, repair and breakdown services and home warranty and insurance contracts in (A) the United States, including under the
“Home Warranty of America”, “AWHR”, “Direct Energy” and “Airtron” brands and (B) in Canada under the “Direct Energy” and “Direct Energy Services”
brands, and (iii) the supply of connected home products to customers in North America, as part of the “Hive” business; provided, however, that the definition
of “North American Business” shall exclude (1) the “Centrica Business Solutions” business that provides energy solutions to business customers (including,
for the avoidance of doubt, the demand response business) and (2) the “Centrica Innovations” business that invests in, and partners and collaborates with,
third parties and any investments made, or partnerships or collaborations formed, in connection therewith.
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“Notice of Disagreement” shall have the meaning given to such term in Section 3.04.
 
“NQDC Transfer Date” shall have the meaning given to such term in Section 8.05(l).
 
“NYSE” means the New York Stock Exchange.
 
“Open Source Software” means any software that is generally available to the public under licenses substantially similar to those approved

by the Open Source Initiative and listed at http://www.opensource.org/licenses, which licenses include the GNU General Public License (GPL), the GNU
Library or Lesser General Public License (LGPL), the BSD License, the Mozilla Public License and the Apache License; or software that is made available
under any other license that requires, as a condition of use, modification, conveyance and/or distribution of such software, that other software incorporated
into or distributed or conveyed with such software be (i) disclosed or distributed in source code form, either mandatorily or upon request, (ii) licensed for the
purpose of making derivative works, or (iii) distributed at no charge.

 
“Organizational Document” means, with respect to any Person (other than an individual), such Person’s (i) articles of incorporation,

certificate of incorporation, certificate of formation, articles of organization, articles of association, certificate of limited partnership or other applicable
similar organizational or charter documents relating to the creation or organization of such Person, (ii) bylaws, operating agreement, shareholder agreement,
partnership agreement or other applicable similar documents relating to the operation, governance or management of such Person and (iii) any amendment to
any of the foregoing.

 
“Outside Date” shall have the meaning given to such term in Section 10.01(b)(i).
 
“Owned Real Property” shall have the meaning given to such term in Section 6.13(a).
 
“Panel” shall have the meaning given to such term in Section 8.11(c).
 
“Parent” shall have the meaning given to such term in the Preamble.
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“Parent Employee Benefit Plan” means any Employee Benefit Plan sponsored, maintained or contributed to, or required to be sponsored,

maintained or contributed to, by Parent or any Parent Subsidiary.
 
“Parent FSA Employee” shall have the meaning given to such term in Section 8.05(g).
 
“Parent Insurance” shall have the meaning given to such term in Section 8.17.
 
“Parent Material Adverse Effect” means any Effect that, individually or in the aggregate with other Effects, has prevented or materially

delayed, or would reasonably be likely to prevent or materially delay, the ability of Parent or Sellers to perform their respective obligations under the
Transaction Documents or consummate the Transactions.

 
“Parent NA Benefit Plan” means any Parent Employee Benefit Plan that provides compensation or benefits to any NA Employee or any

Former NA Employee (or any dependent or beneficiary of either of the foregoing), other than any Transferred Group Employee Benefit Plan.
 
“Parent Portion” shall have the meaning given to such term in Section 1.07.
 
“Parent Privacy Commitments” shall have the meaning given to such term in Section 6.15(a).
 
“Parent Shareholder Meeting” shall have the meaning given to such term in Section 9.01(c).
 
“Parent Shareholder Resolution” shall have the meaning given to such term in Section 9.01(c).
 
“Parent Shareholders” means the holders of ordinary shares in the capital of Parent from time to time.
 
“Parent Subsidiaries” means each Subsidiary of Parent, including the Excluded Entities, and prior to the Closing, the Transferred Group

Members.
 
“Parent Welfare Plan” shall have the meaning given to such term in Section 8.05(d).
 
“Permitted Liens” shall have the meaning given to such term in Section 6.13(d).
 
“Person” means an individual, a general or limited partnership, a corporation, a trust, a joint venture, an unincorporated organization, a

limited liability entity or any other entity, including any Governmental Entity.
 
“Personally Identifiable Information” means any information that alone or in combination with other information identifies or could

reasonably be used, directly or indirectly, to identify a natural person, and any other information or data defined as “personal data,” “personal information,”
“personally identifiable information,” or any similar term under any applicable Privacy Laws.
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“Post-Closing Tax Period” means any Tax period beginning after the Closing Date and, with respect to a Straddle Tax Period, the portion of

such Tax period beginning after the Closing Date.
 
“Pre-Closing Tax Period” means any Tax period ending on or before the Closing Date and, with respect to a Straddle Tax Period, the

portion of such Tax period ending on the Closing Date.
 
“Pre-Closing Transfer Plan” means the detailed plan of actions to be undertaken or effected by Parent, Sellers or any of their respective

Affiliates to implement the Pre-Closing Transfers set forth on Exhibit B hereto, as may be amended by Parent from time to time prior to the consummation of
the Pre-Closing Transfers upon at least 15 Business Days prior written notice to Purchaser; provided, that if, within such 15 Business Day period, Purchaser
provides written notice to Parent that such amendment would result in an adverse commercial, financial or economic (including Tax) effect on Purchaser or
the Purchaser Subsidiaries (including the Transferred Group Members) that is not immaterial (which notice shall set forth a reasonable, good faith
determination of the dollar amount of such adverse effect to the extent such amount is reasonably determinable), Parent shall only be permitted to effect such
amendment if it first irrevocably agrees in writing to not contest any claim for indemnification pursuant to Section 11.03 for any Losses arising or resulting
from any adverse effect resulting from such amendment, up to the amount set forth in such notice (if such amount was reasonably determinable) (it being
understood that none of (i) this proviso, (ii) any written notice delivered by Purchaser hereunder or (iii) any irrevocable agreement of Parent not to contest
indemnification contemplated hereby shall operate as a limitation on any Losses for which any Purchaser Indemnitee may claim indemnification pursuant to
Section 11.03, including any Losses that may arise or result from any adverse effect described herein).

 
“Pre-Closing Transfers” shall have the meaning given to such term in Section 1.01(a).
 
“Prime Rate” means the U.S. prime rate as reported in The Wall Street Journal on the date of the applicable payment (or, if The Wall Street

Journal is not published on such applicable date, the Business Day immediately prior to such applicable date on which The Wall Street Journal was
published). If The Wall Street Journal shall no longer be published or if it shall cease to report a prime rate, “Prime Rate” shall mean a comparable index or
reference rate selected by Parent and reasonably acceptable to Purchaser.

 
“Privacy and Data Security Policies” means the current written internal or public-facing policies, notices and statements of Parent or the

Parent Subsidiaries concerning the privacy, security or processing of Personally Identifiable Information.
 
“Privacy Laws” means all Laws pertaining to the collection, use, storage, disclosure, processing, privacy or security of Personally

Identifiable Information.
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“Public Transaction Statement” shall have the meaning given to such term in Section 8.09.
 
“Purchase Price” shall have the meaning given to such term in Section 2.01.
 
“Purchaser” shall have the meaning given to such term in the Preamble.
 
“Purchaser Designated Subsidiaries” shall have the meaning given to such term in Section 2.01.
 
“Purchaser Material Adverse Effect” means any Effect that, individually or in the aggregate with other Effects, has prevented or materially

delayed, or would reasonably be likely to prevent or materially delay, the ability of Purchaser to perform its obligations under the Transaction Documents or
consummate the Transactions.

 
“Purchaser Plans” shall have the meaning given to such term in Section 1.03(g)(xi).
 
“Purchaser Portion” shall have the meaning given to such term in Section 1.07.
 
“Purchaser Subsidiary” means each Subsidiary of Purchaser, including, after the Closing, the Transferred Group Members.
 
“R&W Insurance Policy” means the buyer-side representations and warranties insurance policy to be issued by QBE Specialty Insurance

Co. to Purchaser in connection with the Acquisition, and any related excess policies.
 
“Real Property” shall have the meaning given to such term in Section 6.13(b).
 
“Records” means all books, records and other documents, including all Tax records, Tax Returns and Tax related work papers, books of

account, stock records and ledgers, financial, accounting and personnel records, files, invoices, customers’ and suppliers’ lists, other distribution lists, sales
and purchase records, operating, production and other manuals, reports and records and sales and promotional literature, and all other documents, files,
correspondence, data (including historical financial data and employee emails) and other information in all cases, in any form or medium.

 
“Registered Intellectual Property” means all Intellectual Property Rights that are registered, filed or issued under the authority of, with or

by any Governmental Entity or Internet domain name registrar, and all applications for any of the foregoing.
 
“Release” means any actual or threatened release, spill, emission, leaking, dumping, injection, pouring, deposit, disposal, discharge,

dispersal, leaching or migration into or through the environment (including ambient air, surface water, groundwater, land surface or subsurface strata) or
within any building, structure, facility or fixture.

 
“Remedy Actions” shall have the meaning given to such term in Section 8.03(d).
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“Representatives” means, with respect to any Person, its directors, officers, employees, consultants, agents, investment bankers, financial

advisors, attorneys, accountants and other representatives.
 
“Required Governmental Approvals” shall have the meaning given to such term in Section 9.01(a).
 
“Required Information” means (a) (i) the audited consolidated balance sheets with respect to the North American Business as of December

31, 2018 and December 31, 2019, and to the extent the Closing Date occurs later than February 25, 2021, as of December 31, 2020, in each case prepared and
audited in accordance with the requirements of GAAP, (ii) the audited consolidated statements of income with respect to the North American Business for the
years ended December 31, 2018 and December 31, 2019, and to the extent the Closing Date occurs later than February 25, 2021, for the year ended
December 31, 2020, in each case prepared and audited in accordance with the requirements of GAAP (collectively, together with any notes thereto and the
information set forth in clause (i) above, the “Historical NA Audited Financial Statements”; provided that the Historical NA Audited Financial Statements
shall present fairly in all material respects the financial condition and results of operations and cash flows of the North American Business as of the dates
thereof and for the period covered thereby), (iii) unaudited consolidated balance sheets with respect to the North American Business as of June 30, 2020 and
as of the end of each fiscal quarter (other than the fourth fiscal quarter period of any fiscal year), if any, that has been completed after June 30, 2020 and that
has ended at least 36 days prior to the Closing Date, in each case prepared in accordance with the requirements of GAAP, and (iv) unaudited consolidated
statements of income with respect to the North American Business for the fiscal quarter ended June 30, 2020 and each fiscal quarter (other than the fourth
fiscal quarter period of any fiscal year), if any, that has been completed after June 30, 2020 and that has ended at least 36 days prior to the Closing Date, in
each case prepared in accordance with the requirements of GAAP and (b) all financial information reasonably necessary for Purchaser to prepare a pro forma
unaudited combined balance sheet and related pro forma unaudited combined statement of operations of Purchaser and its subsidiaries as of and for (A) the
twelve-month period ending on the last day of the most recent completed four-fiscal quarter period ended at least 36 days (or 56 days in case such four-fiscal
quarter period is the end of Purchaser’s fiscal year) prior to the Closing Date and (B) the most recent completed fiscal year that has ended at least 56 days
prior to the Closing Date and as of and for the most recent completed fiscal quarter (other than the fourth fiscal quarter period of any fiscal year) that has
ended at least 36 days prior to the Closing Date, in each case, after giving effect to the transactions contemplated hereby as if the transactions contemplated
hereby had occurred as of such date (in the case of such balance sheet) or at the beginning of such period (in the case of such statement of operations).

 
“Retained Businesses” means (i) the business and operations of Parent and the Parent Subsidiaries, other than the North American Business

and (ii) all other businesses and operations acquired or commenced by Parent or any Parent Subsidiary at any time after the Closing Date.
 
“Retained Names” shall have the meaning given to such term in Section 1.02(b).
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“Retained NQDC Liabilities” shall have the meaning given to such term in Section 8.05(l).
 
“Review Laws” shall have the meaning given to such term in Section 8.03(b).
 
“Sale Process” means all matters relating to any sale or potential sale of the North American Business or the Transferred Group Members

(or all or substantially all of its or their assets on a consolidated basis) and the review of strategic alternatives with respect thereto, and all activities in
connection therewith, including matters relating to (i) the solicitation of proposals from, and negotiations with, third parties in connection therewith, (ii) due
diligence and (iii) the drafting, negotiation, execution, performance or consummation of this Agreement or the Transactions.

 
“Section 280G Liabilities” shall have the meaning given to such term in Section 1.03(g)(xi).
 
“Seller” shall have the meaning given to such term in the Preamble.
 
“Shared Contract” means any Contract to which Parent or any Parent Subsidiary is a party or by which Parent or any Parent Subsidiary is

bound that inures to the benefit or burden of each of the North American Business and the Retained Businesses.
 
“Specified Governmental Approvals” means Governmental Approvals pursuant to the Specified Review Laws, including Governmental

Approval pursuant to the HSR Act and Competition Act Approval.
 
“Specified Review Law” means the HSR Act, the Clayton Antitrust Act of 1914, the Federal Trade Commission Act of 1914, the

Competition Act and all other antitrust, competition and merger control Laws, and any similar Laws (whether national, federal, state, provincial, local or
otherwise) related to competition, consolidation, market concentration or market share (or the accumulation thereof). For the avoidance of doubt, this term
does not include any energy regulatory Laws administered by FERC or any state or local energy regulatory authority to the extent not related to competition,
consolidation, market concentration or market share (or the accumulation thereof).

 
“Straddle Tax Period” means a Tax period that begins on or before the Closing Date and ends after the Closing Date.
 
“Subsidiary” of any Person means any partnership, corporation, trust, joint venture, unincorporated organization, limited liability entity or

other legal entity of which an amount of the securities or interests having by the terms thereof voting power to elect at least a majority of the board of
directors or other analogous governing body of such entity (or, if there are no such voting securities or voting interests, of which at least a majority of the
equity interests) is directly or indirectly owned or controlled by such first Person, or the general partner of which is such first Person.

 
“Superior Proposal” means any bona fide written Acquisition Proposal, which Acquisition Proposal did not result from any breach of

Section 8.11 or the Exclusivity Agreement, that the Board of Directors of Parent has determined in its good faith judgment, after consultation with its outside
legal counsel and financial advisors, (i) would (x) be more favorable to Parent and its Subsidiaries or the Parent Shareholders from a financial point of view
or (y) consistent with their fiduciary duties as provided by applicable Law (including statutory duties under the Companies Act of 2006), otherwise be on
terms and conditions more favorable to Parent and its Subsidiaries or the Parent Shareholders, in each case, than the Transactions (taking into account all the
terms and conditions of this Agreement, including any amendment or modification proposed by Purchaser pursuant to Section 8.11(d)) and (ii) is reasonably
likely to be completed in accordance with its terms, taking into account all terms and conditions of such proposal and the legal, regulatory, financial
(including financing terms) and other aspects of such proposal and of this Agreement, including any amendment or modification proposed by Purchaser
pursuant to Section 8.11(d).

 

107



 

 
“Superior Proposal Termination” shall have the meaning given to such term in Section 8.11(d).
 
“Takeover Code” shall have the meaning given to such term in Section 8.11(c).
 
“Tax” or “Taxes” means all federal, state, provincial, local, non-U.S. or other income, excise, gross receipts, ad valorem, value-added,

sales, use, production, inventory, employment, franchise, profits, gains, capital gains, personal property, real property, intangible property, transfer, payroll,
branch, net worth, production, license, severance, stamp, occupation, premium, windfall profits, environmental, customs duties, export, capital stock,
transfer, withholding, social security premiums (or similar), unemployment, disability, registration, alternative, add-on minimum, goods and services,
harmonized sales, estimated or other taxes, imposts, levies, fees or other like assessments or charges of any kind whatsoever, in each case in the nature of a
tax, whether disputed or not, together with any interest and penalties, additions to tax or additional amounts imposed by a Governmental Entity with respect
thereto.

 
“Tax Return” means any Tax return, report, form, election, declaration, disclosure, estimate, filing, information statement, claim for refund

or other document required or permitted to be filed with any Taxing Authority, including any amendments thereto.
 
“Taxing Authority” means any Governmental Entity imposing, or having responsibility for assessing, imposing, administering or

collecting, Taxes.
 
“Third Party Claim” shall have the meaning given to such term in Section 11.05(a).
 
“Trade Secrets” means all proprietary confidential information and trade secrets, including know-how, processes, methods, designs, plans,

specifications, data, databases, inventions and discoveries (whether or not patentable or reduced to practice) and customer data.
 
“Trademarks” means any trademarks, trademark registrations, trademark applications, trade dress, service marks, trade names, brand

names, corporate names, Internet domain names and domain name registrations, designs, logos, slogans, social media identifiers and other source identifiers,
and the goodwill associated with the foregoing.
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“Transaction Documents” means this Agreement, the Ancillary Agreements and the Confidentiality Agreement.
 
“Transaction Expense Amount” shall have the meaning given to such term in Section 3.06(a).
 
“Transaction Expenses” means, to the extent not paid by Parent or the Parent Subsidiaries prior to the Calculation Time, (i) all out-of-

pocket fees and expenses (including Taxes) incurred or payable by or on behalf of the North American Business or any Transferred Group Member in
connection with the Sale Process (including for third party legal, accounting, consultancy, financial advisory or investment banking or similar services), (ii)
all compensation and benefit obligations and liabilities, whether payable immediately or in the future, in connection with any cash transaction or sale
bonuses, change of control, stock appreciation, phantom stock, retention, stay, incentive, termination, severance and similar obligations payable by the North
American Business or any Transferred Group Member to any of their employees, officers, directors or other service providers (A) that are triggered or
accelerated solely by the consummation of the Transactions or (B) solely in the case of any such obligations or liabilities that are implemented by Parent or
any Parent Subsidiary (including the Transferred Group Members) following the date of this Agreement and prior to Closing, that are contingent upon or are
triggered or accelerated by or in connection with the consummation of the transactions contemplated by this Agreement (whether or not in connection with
another event, including any termination of services other than an involuntary termination of services occurring after the Closing), (iii) the employer’s share
of any payroll, employment or other Taxes imposed on the North American Business or any Transferred Group Member with respect to all such obligations
and liabilities described in clause (ii), (iv) 50% of the premium for the R&W Insurance Policy, (v) all Transfer Taxes for which Parent is liable pursuant to
Section 8.13(a) and (vi) the fees and expenses for preparing the Historical NA Audited Financial Statements in accordance with IFRS (but not the out-of-
pocket fees and expenses of converting the Historical NA Audited Financial Statements to GAAP, which shall be paid for or reimbursed by Purchaser).

 
“Transactions” means the transactions contemplated by this Agreement on the terms herein and the other Transaction Documents on the

terms therein, including the Acquisition and the Pre-Closing Transfers and, in the case of Purchaser, the Debt Financing.
 
“Transfer Documents” shall have the meaning given to such term in Section 1.09.
 
“Transfer Taxes” means any transfer, stamp, sales, use, gross receipts, value added, goods and services, harmonized sales, land transfer or

other similar Taxes.
 
“Transferred 401(k) Plan” shall have the meaning given to such term in Section 8.05(e).
 
“Transferred Canadian Entity” shall have the meaning given to such term in the Preamble.
 
“Transferred Canadian Entity Common Shares” shall have the meaning given to such term in the Recitals.
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“Transferred Canadian Entity Preferred Shares” shall have the meaning given to such term in Section 6.03.
 
“Transferred Entities” shall have the meaning given to such term in the Preamble.
 
“Transferred Entity Securities” shall have the meaning given to such term in Section 6.03.
 
“Transferred Entity Voting Debt” shall have the meaning given to such term in Section 6.03.
 
“Transferred Excluded Assets” shall have the meaning given to such term in Section 1.01(a).
 
“Transferred FSA Plan” shall have the meaning given to such term in Section 8.05(g).
 
“Transferred Group Employee Benefit Plan” means any Employee Benefit Plan (i) maintained, or required to be maintained, by a

Transferred Group Member as of immediately prior to the Closing, (ii) that a Transferred Group Member would be required to assume under applicable Law
or (iii) that is a Parent NA Benefit Plan in which only NA Employees or Former NA Employees (or dependents or beneficiaries of either of the foregoing)
participate or under which only NA Employees or Former NA Employees (or dependents or beneficiaries of either of the foregoing) are entitled to
compensation or benefits; provided that, for purposes of clause (iii), NA Employee shall include any individual listed on Section 1.08(d)(i)(A) of the
Disclosure Letter.

 
“Transferred Group Member Employee” shall have the meaning given to such term in Section 1.08(d).
 
“Transferred Group Members” means the Transferred US Entity, the Transferred Canadian Entity and each of their respective Subsidiaries,

other than the Excluded Entities.
 
“Transferred Group Minority Interests” shall have the meaning given to such term in Section 6.02(b).
 
“Transferred Group Subsidiaries” shall have the meaning given to such term in Section 6.01(b).
 
“Transferred NA Assets” shall have the meaning given to such term in Section 1.01(a).
 
“Transferred NQDC Plan” shall have the meaning given to such term in Section 8.05(l).
 
“Transferred Shares” shall have the meaning given to such term in the Recitals.
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“Transferred US Entity” shall have the meaning given to such term in the Preamble.
 
“Transferred US Entity Common Shares” shall have the meaning given to such term in the Recitals.
 
“Transition Services Agreement” means the transition services agreement, substantially in the form attached hereto as Exhibit A, to be

entered into by Parent and Purchaser on the Closing Date.
 
“Transitional Period” shall have the meaning given to such term in Section 8.04(a).
 
“US Seller” shall have the meaning given to such term in the Preamble.
 
“WARN” shall have the meaning given to such term in Section 6.09(k).
 
SECTION 12.04. Interpretation; Disclosure Letter. (a) When a reference is made in this Agreement to an Article, Section, Exhibit or

Schedule, such reference shall be to an Article, Section, Exhibit or Schedule of this Agreement unless otherwise indicated. The table of contents and headings
contained in this Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement. Whenever the
words “include”, “includes” or “including” are used in this Agreement, they shall be deemed to be followed by the words “without limitation”. The words
“hereof”, “hereby”, “herein” and “hereunder” and words of similar import when used in this Agreement shall refer to this Agreement as a whole and not to
any particular provision of this Agreement. The word “extent” in the phrase “to the extent” when used in this Agreement shall mean the degree to which a
subject or other thing extends and such phrase shall not simply mean “if”. The word “or” when used in this Agreement shall be disjunctive and not exclusive.
Any reference to a Law shall include any rules and regulations promulgated thereunder, and shall mean such Law as from time to time amended, modified or
supplemented. The definitions contained in this Agreement are applicable to the singular as well as the plural forms of such terms, and words denoting either
gender shall include both genders as the context requires. Each of the parties hereto has participated in the drafting and negotiation of this Agreement. If any
ambiguity or question of intent or interpretation arises, this Agreement must be construed as if it is drafted by all the parties hereto, and no presumption or
burden of proof shall arise favoring or disfavoring any party by virtue of authorship of any of the provisions of this Agreement. Any statement in this
Agreement to the effect that any information, document or other material has been “made available” or “provided” by Parent, Sellers or the Parent
Subsidiaries shall mean such information, document or material was (i) included in the online data room hosted by Intralinks prior to the execution of this
Agreement or (ii) provided to Purchaser’s counsel no earlier than the fifth Business Day prior to the execution of this Agreement.

 
(b) Any matter disclosed in any section of the Disclosure Letter shall qualify the correspondingly numbered representation and warranty or

covenant and any other representation and warranty or covenant, respectively, of Parent, Sellers or the Transferred Entities to the extent that the relevance of
any such disclosure to such other representation and warranty or covenant is reasonably apparent on its face. The inclusion or omission of any specific items
in the Disclosure Letter is not intended to imply that the items so included or omitted are or are not material.
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SECTION 12.05. Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any

rule or Law or public policy, all other conditions and provisions of this Agreement shall nevertheless remain in full force and effect so long as the economic
and legal substance of the Transactions is not affected in any manner materially adverse to any party hereto. Upon such determination that any term or other
provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as to effect the original
intent of the parties hereto as closely as possible to the end that the Transactions are fulfilled to the extent possible.

 
SECTION 12.06. Counterparts. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original

and all of which shall be considered one and the same agreement, and shall become effective when one or more counterparts have been signed by each of the
parties hereto and delivered to the other parties hereto (including by electronic .pdf submission).

 
SECTION 12.07. Entire Agreement; No Third Party Beneficiaries; No Other Representations or Warranties. (a) The Transaction

Documents, taken together with the Disclosure Letter, constitute the entire agreement, and supersede all prior agreements and understandings, both written
and oral, among the parties hereto with respect to the Transactions and are not intended to confer upon any Person other than the parties hereto any rights or
remedies. Notwithstanding the immediately preceding sentence, following the Closing, the provisions of Section 8.07, the expense reimbursement and
indemnification provisions of Section 8.10(e) and the provisions of Section 12.13 and Section 12.14 shall be enforceable by the specified beneficiaries
thereof. In the event of any conflict between the provisions of this Agreement (including the Disclosure Letter), on the one hand, and the provisions of the
Confidentiality Agreement or the other Transaction Documents (including the schedules and exhibits thereto), on the other hand, the provisions of this
Agreement shall control.

 
(b) Purchaser acknowledges and agrees that, except for the representations and warranties expressly set forth in Articles V and VI or in the

certificate delivered pursuant to Section 9.02(c), neither Parent nor any Parent Subsidiary nor any other Person makes any representation or warranty, express
or implied, with respect to Parent, the Parent Subsidiaries, the Transferred Entities, the Transferred Group Members, the NA Assets, the NA Liabilities, the
Excluded Assets, the Excluded Liabilities, the North American Business or the Retained Businesses (including as to merchantability or fitness for a particular
purpose) or with respect to any information furnished, disclosed or otherwise made available to Purchaser or any of its Representatives in the course of its
due diligence investigation of the North American Business and the negotiation of this Agreement or otherwise in connection with the Transactions. Except
pursuant to the terms and conditions of this Agreement and the other Transaction Documents, neither Parent nor any other Person shall be subject to any
Liability or responsibility whatsoever to Purchaser or any of its Affiliates or any of their respective stockholders, controlling persons or Representatives on
any basis (including in contract or tort, under securities Laws or otherwise) resulting from or based upon Parent’s furnishing, disclosing or otherwise making
available any information, documents or material in any form to Purchaser or its Affiliates, stockholders, controlling persons or Representatives, including in
any data room or management presentations (formal or informal) and including any financial statements and any projections, forecasts, budgets, estimates or
other forward-looking information, or the use of any such information.
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(c) Purchaser acknowledges and agrees that it is not relying on any statement or information provided by Parent or any of its Affiliates or

any of its or their respective Representatives or on any representation or warranty other than those representations and warranties expressly set forth in
Articles V and VI or in the certificate delivered pursuant to Section 9.02(c). Purchaser acknowledges that it has conducted to its satisfaction an independent
investigation of the financial condition, liabilities, results of operation and projected operations of the North American Business and, in making the
determination to proceed with the Transactions, has relied solely on the results of its own independent investigation and the representations and warranties
expressly set forth in Articles V and VI and the certificate delivered pursuant to Section 9.02(c).

 
(d) Notwithstanding the foregoing, nothing contained in this Section 12.07 shall limit any claim for Fraud.
 
SECTION 12.08. Governing Law. This Agreement shall be governed by, and construed in accordance with, the Laws of the State of

Delaware, regardless of the Laws that might otherwise govern under applicable principles of conflicts of laws thereof.
 
SECTION 12.09. Assignment. Neither this Agreement nor any of the rights, interests or obligations under this Agreement shall be

assigned, in whole or in part, by operation of Law or otherwise by any of the parties hereto without the prior written consent of the other parties hereto. Any
purported assignment without such consent shall be void. Subject to the preceding sentences, this Agreement will be binding upon, inure to the benefit of,
and be enforceable by, the parties hereto and their respective successors and assigns.

 
SECTION 12.10. Enforcement. The parties hereto agree that irreparable damage would occur in the event that any of the provisions of any

Transaction Document were not performed in accordance with their specific terms or were otherwise breached. It is accordingly agreed that the parties hereto
shall be entitled to an injunction or injunctions to prevent breaches of any Transaction Document and to enforce specifically the terms and provisions of each
Transaction Document in the Court of Chancery of the State of Delaware (or, if the Court of Chancery of the State of Delaware declines to accept
jurisdiction, any state or Federal court within the State of Delaware), this being in addition to any other remedy to which they are entitled at law or in equity.

 
SECTION 12.11. Jurisdiction; Venue. Each of the parties hereto (a) consents to submit itself to the personal jurisdiction of the Court of

Chancery of the State of Delaware (or, if the Court of Chancery of the State of Delaware declines to accept jurisdiction, any state or Federal court within the
State of Delaware) in the event any dispute arises out of any Transaction Document or any Transaction, (b) agrees that it will not attempt to deny or defeat
such personal jurisdiction by motion or other request for leave from any such court and (c) agrees that it will not bring any action relating to any Transaction
Document or any Transaction in any court other than such court.
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SECTION 12.12. WAIVER OF JURY TRIAL. EACH PARTY HERETO HEREBY IRREVOCABLY AND UNCONDITIONALLY

WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO ANY ACTION OR OTHER PROCEEDING RELATED TO OR ARISING OUT OF
THIS AGREEMENT, ANY OF THE OTHER TRANSACTION DOCUMENTS OR ANY TRANSACTIONS.

 
SECTION 12.13. Parent Legal Representation. (a) Each of the parties to this Agreement acknowledges and agrees that each of Cravath,

Swaine & Moore LLP, Slaughter and May and McCarthy Tétrault LLP (each, “Existing Counsel”) may have acted as counsel for Parent, the Transferred
Entities and any of their respective Subsidiaries in connection with this Agreement and the Transactions (the “Engagement”).

 
(b) Each of the parties hereto acknowledges and agrees that all attorney client-privileged communications between Parent, the Transferred

Entities and any of their respective Subsidiaries, on the one hand, and Existing Counsel, on the other hand, in the course of, and in connection with, the
Engagement, and any attendant attorney-client privilege and attorney work product protection shall be deemed to belong solely to Parent and the Parent
Subsidiaries (excluding the Transferred Group Members), and not the Transferred Group Members, and shall not pass to or be claimed, held, or used by
Purchaser or the Transferred Group Members upon or after the Closing. Accordingly, Purchaser shall not have access to any such communications, or to the
files of Existing Counsel relating to the Engagement, whether or not the Closing occurs. Without limiting the generality of the foregoing, upon and after the
Closing, (i) to the extent that files of Existing Counsel in respect of the Engagement constitute property of the client, only Parent and the Parent Subsidiaries
(excluding the Transferred Group Members) shall hold such property rights and (ii) Existing Counsel shall have no duty whatsoever to reveal or disclose any
such attorney-client communications or files to Purchaser or the Transferred Group Members by reason of any attorney-client relationship between Existing
Counsel and the Transferred Group Members or otherwise. If and to the extent that, at any time subsequent to Closing, Purchaser or any of its Subsidiaries
(including after the Closing, the Transferred Group Members) shall have the right to assert or waive any attorney-client privilege with respect to any
communication between the Transferred Group Members and Existing Counsel that occurred at any time prior to the Closing, Purchaser, on behalf of itself
and its Subsidiaries (including after the Closing, the Transferred Group Members), shall be entitled to waive such privilege only with the prior written
consent of Parent. For the avoidance of doubt, the acknowledgements and restrictions contained in this Section 12.13(b) shall only apply to any confidential
communications with Existing Counsel to the extent related to the Engagement, and shall not extend to any other matter, representation or engagement.
Following the Closing, Parent and Purchaser shall use good faith efforts to preserve the jointly privileged status of all information where the attorney-client
privilege is held jointly between Parent and the Parent Subsidiaries (other than the Transferred Group Members), on the one hand, and Purchaser and the
Purchaser Subsidiaries (including the Transferred Group Members), on the other hand.
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(c) Each of the parties hereto acknowledges and agrees that Existing Counsel may continue to represent Parent and the Parent Subsidiaries

in future matters. Accordingly, Purchaser, on behalf of itself and its Subsidiaries (including after the Closing, the Transferred Group Members), expressly: (i)
consents to Existing Counsel’s representation of Parent and the Parent Subsidiaries in any matter, including any post-Closing matter in which the interests of
Purchaser and the Transferred Group Members, on the one hand, and Parent and the Parent Subsidiaries, on the other hand, are adverse, including any matter
relating to the Transactions, and whether or not such matter is one in which Existing Counsel may have previously advised Parent and the Parent
Subsidiaries; and (ii) consents to the disclosure by Existing Counsel to Parent and the Parent Subsidiaries of any information learned by Existing Counsel in
the course of its representation of Parent, the Transferred Entities and any of their respective Subsidiaries, whether or not such information is subject to
attorney-client privilege, attorney work product protection or Existing Counsel’s duty of confidentiality.

 
SECTION 12.14. Financing Sources. Notwithstanding anything in this Agreement to the contrary, Parent, on behalf of itself and each of its

controlled Affiliates, hereby: (a) agrees that any legal proceeding, whether in law or in equity, whether in contract or tort or otherwise, involving any Debt
Financing Source Related Party arising out of or relating to this Agreement, the Debt Financing or any of the agreements entered into in connection with the
Debt Financing or any of the transactions contemplated hereby or thereby or the performance of any services thereunder (a “Debt Financing Action”) shall be
subject to the exclusive jurisdiction of any federal or state court in the Borough of Manhattan, New York, New York, so long as such forum is and remains
available, and any appellate court thereof and Parent, on behalf of itself and each of its controlled Affiliates hereto, irrevocably submits for itself and its
property with respect to any such Debt Financing Action to the exclusive jurisdiction of such court, and such Debt Financing Action (except to the extent
relating to the interpretation of any provisions in this Agreement (including any provision in any documentation related to the Debt Financing (including the
Debt Commitment Letter)) that expressly specifies that the interpretation of such provisions shall be governed by and construed in accordance with the law of
the State of Delaware) shall be governed by the laws of the State of New York (without giving effect to any conflicts of law principles that would result in the
application of the Laws of another jurisdiction), (b) agrees not to bring or support or permit any of its controlled Affiliates to bring or support any Debt
Financing Action of any kind or description, whether in law or in equity, whether in contract or in tort or otherwise, against any Debt Financing Source
Related Party as the case may be, in any way arising out of or relating to this Agreement, the Debt Financing or any of the transactions contemplated hereby
or thereby or the performance of any services thereunder in any forum other than any federal or state court in the Borough of Manhattan, New York, New
York, (c) agrees that service of process upon Parent or its controlled Affiliates in any such Debt Financing Action or proceeding shall be effective if notice is
given in accordance with the procedures set forth in Section 12.02, (d) irrevocably waives, to the fullest extent that it may effectively do so, the defense of an
inconvenient forum to the maintenance of any Debt Financing Action in any such court with respect to any Debt Financing Action against any Debt
Financing Source Related Party, (e) knowingly, intentionally and voluntarily waives, to the fullest extent permitted by applicable Law, trial by jury in any
Debt Financing Action brought against the Debt Financing Source Related Parties in any way arising out of or relating to, this Agreement, the Debt
Financing or any of the transactions contemplated hereby or thereby or the performance of any services there under, (f) agrees that none of the Debt
Financing Source Related Parties will have any liability to the parties (in each case, other than Purchaser and its Subsidiaries) relating to or arising out of this
Agreement, the Debt Financing or any of the transactions contemplated hereby or thereby or the performance of any services thereunder, whether in law or in
equity, whether in contract or in tort or otherwise including, in circumstances in which any payment is required to be made by a party hereto pursuant to
Section 10.02(b) or Section 10.02(c), and (g) agrees that the Debt Financing Source Related Parties are express third party beneficiaries of, and may enforce,
any of the provisions in this Agreement reflecting the foregoing agreements in this Section 12.14 and such provisions and the definitions of “Debt Financing
Sources”, “Debt Financing Source Related Party” and “Debt Financing” shall not be amended in any way materially adverse to the Debt Financing Source
Related Parties without the prior written consent of the Debt Financing Sources.

 
[Signature Page Follows]
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IN WITNESS WHEREOF, each of Parent, each Seller, each Transferred Entity and Purchaser has duly executed this Agreement, all as of

the date first written above.
 

  CENTRICA PLC,
   
  By: /s/ Chris O’Shea
   Name: Chris O’Shea
   Title: Group Chief Executive

 
  CENTRICA BETA HOLDINGS LIMITED,
   
  By /s/ Kate Ringrose
   Name: Kate Ringrose
   Title: Group Financial Controller

 
  CENTRICA GAMMA HOLDINGS LIMITED,
   
  By: /s/ Kate Ringrose
   Name: Kate Ringrose
   Title: Group Financial Controller

 
  CENTRICA US HOLDINGS INC.,
   
  By: /s/ Thomas A. Smith
   Name: Thomas A. Smith
   Title: Secretary

 
  DIRECT ENERGY MARKETING LIMITED,
   
  By: /s/ Tanis Kozak
   Name: Tanis Kozak
   Title: President

 
 

[Signature Page to Purchase Agreement]
 

 



 

 
IN WITNESS WHEREOF, each of Parent, each Seller, each Transferred Entity and Purchaser has duly executed this Agreement, all as of

the date first written above.
 

  NRG ENERGY, INC.,
   
  By: /s/ Mauricio Gutierrez
   Name: Mauricio Gutierrez
   Title: President and CEO

 
 

[Signature Page to Purchase Agreement]
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Execution Version

 
CITIGROUP GLOBAL MARKETS INC.

388 Greenwich Street
New York, New York 10013

CREDIT SUISSE AG
CREDIT SUISSE LOAN FUNDING LLC

Eleven Madison Avenue
New York, New York 10010

 
CONFIDENTIAL

 
July 24, 2020

 
NRG Energy, Inc.
804 Carnegie Center
Princeton, NJ 08540
 
Attention: Gaëtan Frotté, Treasurer
 

NRG Energy, Inc.
$5,500,000,000 364-Day Bridge Term Loan Facility

Commitment Letter
 

Ladies and Gentlemen:
 

You have advised each of Citi (as defined below) and Credit Suisse AG (acting through such of its branches or affiliates as it may designate, “CS”)
and Credit Suisse Loan Funding LLC (“CSLF” and, together with CS and their respective affiliates, “Credit Suisse”) (collectively, the “Commitment
Parties,” “we” or “us”) that NRG Energy, Inc., a Delaware corporation (the “Borrower” or “you”), intends to enter into the transactions as described in the
Transaction Summary attached hereto as Exhibit A (the “Transaction Summary”). Capitalized terms used but not defined herein have the meanings assigned
to them in the Exhibits attached hereto (such Exhibits, together with this letter, this “Commitment Letter”).

 
For the purposes of this Commitment Letter, “Citi” shall mean Citigroup Global Markets Inc., Citibank, N.A., Citicorp USA, Inc. and Citicorp

North America, Inc. and/or any of their affiliates as Citi shall determine to be appropriate to provide the services contemplated herein.
 
In connection with the Transactions, you have advised us that the total amount required to effect the Transactions and to pay fees and expenses

incurred in connection therewith shall be provided by a combination or any or all of (a) cash on the balance sheet, (b) the issuance by the Borrower of a
combination of debt, equity or equity-linked securities in a public or private offering, term loans and/or revolving commitments, including any secured or
unsecured letter of credit facilities (or indebtedness incurred to cash collateralize or support any letters of credit, including pursuant to any arrangement
involving pre-capitalized trust securities) (collectively, the “Permanent Financing”) and/or (c) if and only to the extent that you do not receive sufficient
proceeds from the Permanent Financing on or prior to the Closing Date (taking into account any exclusions from the Mandatory Prepayments and
Commitment Reductions provision of the Facility Term Sheet (as defined below) for such proceeds of or commitments for any Permanent Financing), the
proceeds from borrowings under a new senior secured bridge facility, as described in the Summary of Principal Terms and Conditions attached hereto as
Exhibit B (the “Facility Term Sheet”) and subject solely to the conditions set forth in the Summary of Additional Conditions Precedent attached hereto as
Exhibit C (the “Conditions Term Sheet” and, together with the Facility Term Sheet, the “Term Sheet”) and Section 5 (Conditions), in a principal amount not
to exceed $5,500,000,000 (the “Bridge Facility”).

 



 

 
1. Commitments, Titles and Roles.
 

In connection with the foregoing, (a) Citi is pleased to advise you of its several commitment to provide 50% of the principal amount of the Bridge
Facility (and hereby agrees to provide the same percentage of any increased amounts to fund any original issue discount or upfront fees required to be funded
in connection with the “Market Flex” provisions in the Bridge Facility Fee Letters (as defined below)) and (b) CS is pleased to advise you of its several
commitment to provide 50% of the principal amount of the Bridge Facility (and hereby agrees to provide the same percentage of any increased amounts to
fund any original issue discount or upfront fees required to be funded in connection with the “Market Flex” provisions in the Bridge Facility Fee Letters),
each upon the terms and subject only to the conditions set forth in this Commitment Letter (in such capacity, each of Citi and CS, an “Initial Lender”, and
collectively, the “Initial Lenders”). The commitments of the Initial Lenders hereunder are several and not joint. All references to “Dollars” or “$” in this
Commitment Letter and the Fee Letters (as defined below) are references to United States dollars.

 
You hereby appoint (a) each of Citi and CS (collectively, in such capacities, the “Lead Arrangers”) to act, and each of the Lead Arrangers hereby

agrees to act, as joint active bookrunner (collectively, in such capacities, the “Joint Active Bookrunners”) and joint lead arranger for the Bridge Facility and
(b) Citi (in such capacity, the “Administrative Agent”) to act, and the Administrative Agent hereby agrees to act, as sole and exclusive administrative agent
and collateral agent for the Bridge Facility, in each case, upon the terms and subject to the conditions set forth in this Commitment Letter. In such capacities,
each of the Lead Arrangers and the Administrative Agent will perform the duties and exercise the authority customarily performed and exercised by it in
such roles. It is understood and agreed by each of the parties hereto that Citi and Credit Suisse shall perform all the duties hereunder as Lead Arrangers on a
joint basis and that Citi and Credit Suisse shall be listed in an alphabetical order in any marketing materials with respect to the Bridge Facility. It is further
understood and agreed by each of the parties hereto that each other arranger appointed pursuant to the provisions of this Section 1 shall be listed in
alphabetical order to the right of Citi and Credit Suisse.

 
It is further agreed that you may, on or prior to the date which is fifteen (15) business days (or, with respect to up to 5% of the aggregate economics

in respect of the Bridge Facility, thirty (30) days) following the date of your acceptance of this Commitment Letter in accordance with the terms hereof (the
“Signing Date”), appoint one or more additional arrangers, bookrunners, co-agents or managers or confer other titles in respect of the Bridge Facility (it
being understood that (a) no additional lead arranger or active bookrunner titles will be awarded and (b) no more than fourteen (14) passive bookrunner,
passive co-bookrunner or passive bookrunning manager titles (in addition to the Joint Active Bookrunners) will be awarded and an unlimited number of other
agents, co-agent, manager, arranger or other titles (except as limited by clause (a) or (b)) may be awarded) (any such agent, co-agent, passive bookrunner,
passive co-bookrunner or passive bookrunning manager, manager, arranger or titled institution, an “Additional Arranger”) in a manner and with economics
determined by you in consultation with the Lead Arrangers; it being understood that, (w) you may not allocate more than 55% of the aggregate economics in
respect of the Bridge Facility to the Additional Arrangers (or their affiliates) in the aggregate, (x) each such Additional Arranger (or its affiliate) shall assume
a proportion of the commitments with respect to the Bridge Facility from Citi and Credit Suisse that is equal to the proportion of the economics allocated to
such Additional Arranger (or its affiliates) with respect to the Bridge Facility, (y) no such Additional Arranger shall receive greater economics in respect of
the Bridge Facility than those received by Citi or Credit Suisse and (z) to the extent you appoint (or confer titles on) Additional Arrangers in respect of the
Bridge Facility, the economics allocated to, and the commitment amounts of, Citi and Credit Suisse in respect of the Bridge Facility will be proportionately
reduced (or otherwise reduced in a manner agreed by you and the Lead Arrangers) by the amount of the economics allocated to, and the commitment amount
of, each such Additional Arranger (or its affiliate) in respect of the Bridge Facility, in each case upon the execution and delivery by such Additional Arranger,
and the effectiveness, of customary joinder documentation acceptable to you and, thereafter, each such Additional Arranger shall constitute a “Commitment
Party,” “Initial Lender,” or “Lead Arranger”, as applicable, under this Commitment Letter and under the Fee Letters (as defined below).
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2. Syndication.
 

Each Lead Arranger reserves the right, prior to or after the execution of definitive documentation for the Bridge Facility (the “Bridge Facility
Documentation”), to syndicate all or a portion of the commitments of the Initial Lenders hereunder to a group of banks, financial institutions and other
institutional lenders (together with the Initial Lenders, the “Lenders”) identified by the Lead Arrangers in consultation with the Borrower and reasonably
acceptable to the Borrower (provided that the financial institutions previously identified in writing by us to you and approved by you in writing on or prior to
the Signing Date shall be deemed acceptable to you), including any relationship lenders designated by you and reasonably acceptable to the Lead Arrangers;
provided, however, that, unless specifically agreed to otherwise by you in writing, (a) no Initial Lender shall be released from the portion of its commitment
hereunder assigned by such Initial Lender to one or more prospective Lenders to the extent that any such prospective Lender fails to fund such portion of the
commitment assigned to it on the Closing Date notwithstanding the satisfaction or waiver of the conditions to such funding set forth in this Commitment
Letter and (b) each Initial Lender shall retain exclusive control over all rights with respect to consents, modifications, supplements, waivers and amendments
with respect to its commitment hereunder until the Closing Date has occurred, except as expressly set forth herein. The Lead Arrangers intend to commence
syndication efforts promptly upon the execution of this Commitment Letter, and you agree to actively assist the Lead Arrangers in completing a Successful
Syndication (as defined in the Bridge Facility Fee Letters). Such assistance shall include, until the earliest to occur of (i) a Successful Syndication, (ii) the
termination of the syndication by the Lead Arrangers and (iii) 90 days after the Closing Date (such earliest date, the “Syndication Date”), (a) your using
commercially reasonable efforts to ensure that any syndication efforts benefit materially from your existing lending and investment banking relationships to
the extent practical and appropriate, (b) direct contact between senior management, representatives and advisors of you and the proposed Lenders (and, to the
extent practical and appropriate and in all instances, not in contravention of the Acquisition Agreement, your using commercially reasonable efforts to cause
such contact between the senior management of the Target, on the one hand, and the proposed Lenders, on the other hand), in all cases at times to be mutually
agreed upon, which contact will, unless otherwise agreed by you, be established via telephone, video or other electronic conferences, (c) if requested by the
Lead Arrangers, assistance by you in the preparation of a confidential information memorandum for the Bridge Facility and other customary marketing
materials to be used in connection with the syndication (including, to the extent practical and appropriate and in all instances not in contravention of the
Acquisition Agreement, the use of commercially reasonable efforts to cause the Target to assist), (d) your providing or causing to be provided a business plan
or projections of the Borrower and its subsidiaries in form substantially similar to the business plan and projections provided to the Lead Arrangers prior to
the date hereof, (e) if requested by the Lead Arrangers, your using commercially reasonable efforts to obtain or confirm a public corporate credit rating (but
no specific rating) of the Borrower from Standard & Poor’s Ratings Services (“S&P”), and a public corporate family rating (but no specific rating) of the
Borrower from Moody’s Investors Service, Inc. (“Moody’s”) and public credit ratings (but no specific rating) of the Bridge Facility from each of S&P and
Moody’s, in each case, prior to the launch of general syndication and (f) if requested by the Lead Arrangers, the hosting, with the Lead Arrangers, of one
telephone, video or other electronic conference, of prospective Lenders at a time to be mutually agreed upon. Notwithstanding anything in this Commitment
Letter, the Fee Letters or the Bridge Facility Documentation to the contrary, but without limiting your obligations to assist with the Lead Arrangers’
syndication efforts as set forth herein, none of the launch or completion of any such syndication or a Successful Syndication, the obtaining of any rating or
your compliance with this paragraph is a condition to the Initial Lenders’ commitments hereunder or the availability of the Bridge Facility as of the Closing
Date in the event that the conditions set forth in this Commitment Letter are satisfied.
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You agree, at the reasonable request of the Lead Arrangers, to assist in the preparation of a version of the confidential information memorandum and

other marketing materials and presentations to be used in connection with the syndication of the Bridge Facility, consisting exclusively of information and
documentation that is either (a) publicly available or (b) not material with respect to the Borrower or its subsidiaries, the Target or its subsidiaries, or any of
their respective securities for purposes of United States Federal and state securities laws (all such information and documentation being “Public Lender
Information”). “Private Lender Information” will include for all purposes (i) any information and documentation that is not Public Lender Information and
(ii) any models, assumptions and projections that are not Public Lender Information and that are provided to the Lead Arrangers by you. To the extent
reasonably requested by the Lead Arrangers, you agree to provide customary authorization letters to each Lead Arranger authorizing the distribution of the
marketing materials and presentations to prospective Lenders, containing a representation to the Lead Arrangers that the Public Lender Information does not
include any Private Lender Information and a customary representation with respect to the accuracy and correctness of the information in such marketing
materials. You further agree that each document to be disseminated by the Lead Arrangers to any Lender in connection with the syndication of the Bridge
Facility will, upon the reasonable request of the Lead Arrangers, be identified by you as either (A) containing Private Lender Information or (B) containing
solely Public Lender Information. You acknowledge that the following documents contain solely Public Lender Information (unless you notify us promptly
that any such document contains Private Lender Information): (x) drafts and final versions of the Bridge Facility Documentation; (y) administrative materials
prepared by the Lead Arrangers for the Lenders (such as a lender meeting invitation and closing memoranda in each case approved by you prior to their
distribution, such approval not to be unreasonably withheld or conditioned); and (z) any marketing term sheet, notification of any change thereto or any other
notification of changes in the terms of the Bridge Facility.

 
The Lead Arrangers will, in consultation with you and subject to your consent rights set forth in this Section 2, manage all aspects of any

syndication, including decisions as to the selection of institutions to be approached and when they will be approached, when their commitments will be
accepted, which institutions will participate, the allocation of the commitments among the Lenders and the amount and distribution of fees among the
Lenders. To assist the Lead Arrangers in their syndication efforts, you agree promptly to prepare and provide (and, to the extent practical and appropriate and
not in contravention of the Acquisition Agreement, to use your commercially reasonable efforts to cause the Target to provide) to the Lead Arrangers all
information with respect to the Borrower and its subsidiaries, the Target, the Transactions and the other transactions contemplated hereby, including all
customary financial information and Projections (as defined below) as the Lead Arrangers may reasonably request; provided that the only financial
statements that you shall be required to deliver are those financial statements described in the Conditions Term Sheet.

 
To ensure an orderly, effective and successful syndication of the Bridge Facility, you agree that, from the date hereof and until the Syndication Date,

you will not (and, to the extent not in contravention of the Acquisition Agreement, you will use your commercially reasonable efforts to ensure that the
Target will not) proceed with, initiate any material actions, take material actions with respect to, announce or authorize the announcement of, or engage in
material discussions concerning any issues of senior secured debt securities or senior secured commercial bank credit facility of the Borrower or the Target
(other than (i) the Bridge Facility, (ii) the Permanent Financing, (iii) any amendment and/or upsize of the revolving credit facility under the Existing Credit
Agreement, (iv) purchase money indebtedness incurred in the ordinary course of business, (v) indebtedness with respect to capital leases incurred in the
ordinary course of business, (vi) indebtedness with respect to the refinancing of Tax-Exempt Bonds (as defined in the Existing Credit Agreement), (vii)
indebtedness with respect to any receivables financings and securitizations, (viii) to the extent constituting indebtedness, any credit sleeve or similar
arrangements entered into in connection with the purchase and sale of commodities and related assets, or hedging relating thereto, (ix) any Non-Recourse
Debt (as defined in the Existing Credit Agreement) and any refinancing thereof, and (x) any bilateral letter of credit facilities (including any bilateral CDS-
backed letter of credit facilities), in each case, that would materially and adversely impair the primary syndication of the Bridge Facility, without the consent
of the Lead Arrangers (not to be unreasonably withheld or delayed); it being understood that the foregoing shall not limit the ability of the Target to incur
debt permitted under the Acquisition Agreement.
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3. Information.
 

You hereby represent and warrant (prior to the Closing Date, with respect to Information (as defined below) provided by or concerning the Target
and its subsidiaries and its and their respective businesses, to your knowledge) that (a) all written information other than the projections and other forward-
looking information (any such information, “Projections”) and information of a general economic or industry nature (the “Information”) that has been or
will be made available to the Commitment Parties by or on behalf of you or any of your representatives is or will be, when furnished and taken as a whole,
complete and correct in all material respects and does not or will not, when furnished, contain any untrue statement of a material fact or omit to state a
material fact necessary in order to make the statements contained therein not materially misleading in light of the circumstances under which such statements
are made (after giving effect to all supplements and updates thereto from time to time in accordance with the immediately succeeding sentence) and (b) the
Projections, if any, that have been or will be made available to the Commitment Parties by or on behalf of you or any of your representatives have been or
will be prepared in good faith based upon accounting principles consistent with the historical audited financial statements of the Borrower and upon
assumptions that are believed by you to be reasonable at the time made and at the time such Projections are made available to the Commitment Parties, it
being understood that the Projections are as to future events and are not to be viewed as facts, the Projections are subject to significant uncertainties and
contingencies, many of which are beyond your control, that no assurance can be given that any particular Projections will be realized and that actual results
during the period or periods of the Projections may vary materially from the Projections. You agree that if at any time prior to the Closing Date (and, if
requested by the Lead Arrangers, for a period thereafter not to exceed the Syndication Date) any of the representations in the preceding sentence would be
incorrect in any material respect if the Information and Projections were being furnished, and such representations were being made, at such time, then you
will (and will use your commercially reasonable efforts to cause the Target to, subject to the terms of the Acquisition Agreement) promptly supplement the
Information and the Projections so that such representations will be correct (or, prior to the Closing Date with respect to Information provided by or
concerning the Target and its subsidiaries and its and their respective businesses, to your knowledge) as of the Closing Date (and as of such later date not to
exceed the Syndication Date). In arranging and syndicating the Bridge Facility, the Lead Arrangers will be entitled to use and rely primarily on the
Information and the Projections without any responsibility for independent verification thereof. Notwithstanding the foregoing, it is understood that each
Initial Lender’s commitment hereunder is not subject to or conditioned upon the accuracy of the representations set forth in this paragraph, and
notwithstanding anything to the contrary contained in this Commitment Letter, the Term Sheet, the Fee Letters or the Bridge Facility Documentation, the
accuracy of such representations shall not constitute a condition to the funding of the Bridge Facility.

 

5



 

 
4. Compensation.
 

As consideration for the Initial Lenders’ commitments hereunder and their agreements to perform the services described herein, you agree to pay to
each Commitment Party the fees set forth in this Commitment Letter and in the fee letters dated the date hereof and delivered herewith with respect to the
Bridge Facility (the “Bridge Facility Fee Letters”). In addition, as consideration for the Administrative Agent’s agreement to act as the Administrative Agent
for the Bridge Facility, you agree to pay to the Administrative Agent the fees set forth in the administrative agent fee letter dated the date hereof and
delivered herewith with respect to the Bridge Facility (the “Administrative Agent Fee Letter” and, together with the Bridge Facility Fee Letters, the “Fee
Letters”). Once paid, such fees shall not be refundable under any circumstances.

 
5. Conditions.
 

Notwithstanding anything to the contrary in this Commitment Letter, the Fee Letters, the Bridge Facility Documentation or any other letter
agreement entered into with, or other undertaking by, the Commitment Parties with respect to the Bridge Facility, the funding of the Bridge Facility to occur
on the Closing Date shall be subject only to the prior satisfaction or waiver of each of the conditions set forth in the Conditions Term Sheet (collectively, the
“Closing Conditions”).

 
Notwithstanding anything to the contrary in this Commitment Letter, the Fee Letters, the Bridge Facility Documentation or any other letter

agreement or other undertaking concerning the financing of the Transactions, (a) the only representations, the accuracy of which shall be a condition to
availability of the Bridge Facility on the Closing Date, shall be (i) such of the representations made by or with respect to the Target in the Acquisition
Agreement as are material to the interests of the Lenders (in their capacities as such), but only to the extent that you or any of your affiliates have the right to
terminate your or your affiliates obligations under the Acquisition Agreement or decline to consummate the Acquisition pursuant to the Acquisition
Agreement (in each case in accordance with the terms thereof) as a result of a breach of such representations in the Acquisition Agreement (to such extent,
the “Acquisition Agreement Representations”) and (ii) the Specified Representations (as defined below) and (b) the terms of the Bridge Facility
Documentation shall be in a form such that they do not impair availability or funding of the Bridge Facility on the Closing Date if the Closing Conditions are
satisfied (or waived by all of the Initial Lenders); it being understood that, to the extent any lien on the collateral securing the Bridge Facility (other than to
the extent that a lien on such collateral may be perfected by (i) filing of a financing statement under the Uniform Commercial Code or (ii) the delivery of
certificated securities representing the equity interests in each material wholly-owned domestic subsidiary of the Borrower required to be pledged pursuant to
the Term Sheet as of the Closing Date and, if delivered by the Target prior to the Closing Date, the Target and each of the Target’s material wholly-owned
domestic subsidiaries, in each case together with transfer powers executed in blank and only to the extent required by the Term Sheet) does not attach or
become perfected on the Closing Date after your use of commercially reasonable efforts to do so, such attachment or perfection will not constitute a
condition precedent to the availability of the Bridge Facility (so long as, in the case of certificated equity interests in the Target and each of its material
wholly-owned domestic subsidiaries, you have used commercially reasonable efforts to cause such delivery to the extent required by the Term Sheet), but
instead will be required within 90 days after the Closing Date (subject to extensions to be agreed to by the Administrative Agent in its reasonable discretion).
For purposes hereof, “Specified Representations” means the representations and warranties of Borrower and the Guarantors set forth in the Bridge Facility
Documentation relating to due organization, power and authority and due authorization to enter into the Bridge Facility Documentation, the incurrence of the
loans by the Borrower and the provision of the guarantees by the Guarantors and the granting of the security interests in the collateral to secure the Bridge
Facility under the Bridge Facility Documentation not conflicting with organizational documents of the Borrower and the Guarantors, execution, delivery and
enforceability of the Bridge Facility Documentation, solvency as of the Closing Date after giving to the Transactions of the Borrower and its subsidiaries
taken as a whole (solvency to be determined in a manner consistent with the manner in which solvency is determined pursuant to paragraph 7 of the
Conditions Term Sheet), Federal Reserve margin regulations, use of proceeds not violating OFAC regulations, FCPA and certain other anti-corruption and
sanctions laws or the Patriot Act (as defined below), the Beneficial Ownership Regulation (as defined below) and the Investment Company Act. This
paragraph, and the provisions herein, shall be referred to as the “Conditions Limitation Provision”.
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6. Indemnity and Expenses.
 

You agree to indemnify and hold harmless each Commitment Party and its affiliates and its and their respective officers, directors, employees,
agents, advisors, controlling persons, members and successors and assigns (each, an “Indemnified Person”) from and against any and all losses, claims,
damages, liabilities and expenses, joint or several, to which any such Indemnified Person may become subject arising out of or in connection with this
Commitment Letter, the Fee Letters, the Transactions, the Bridge Facility or any related transaction or any claim, litigation, investigation or proceeding
relating to any of the foregoing, regardless of whether any such Indemnified Person is a party thereto (and regardless of whether such matter is initiated by a
third party or by the Borrower or any of its affiliates), and to reimburse each such Indemnified Person promptly upon written demand for any reasonable and
documented out-of-pocket legal expenses of one firm of counsel for all Indemnified Persons, taken as a whole and, if necessary, a single local counsel in each
appropriate jurisdiction (which may include a single special counsel acting in multiple jurisdictions) material to the interests of all such Indemnified Persons,
taken as a whole (and in the case of an actual or perceived conflict of interest where the Indemnified Person affected retains its own counsel and informs you,
of another firm of counsel for such affected Indemnified Person and, if necessary, a single local counsel in each appropriate jurisdiction for such affected
Indemnified Person) and other reasonable and documented out-of-pocket expenses incurred in connection with investigating or defending any of the
foregoing; provided that the foregoing indemnity will not, as to any Indemnified Person, apply to losses, claims, damages, liabilities or related expenses to
the extent they are found in a final, non-appealable judgment of a court of competent jurisdiction to have resulted from the willful misconduct or gross
negligence of such Indemnified Person, or a material breach of the obligations of such Indemnified Person under this Commitment Letter or the Fee Letters,
or except to the extent such dispute (i) is between Indemnified Persons (other than any dispute between an Indemnified Person in its capacity as an arranger
or agent and another Indemnified Person as a Lender) and (ii) does not arise out of an act or omission by you or your affiliates. Notwithstanding any other
provision of this Commitment Letter, no Indemnified Person shall be liable for any damages arising from the unauthorized use by others of information or
other materials obtained through electronic, telecommunications or other information transmission systems. Neither you nor any Indemnified Party will be
liable for any indirect, special, punitive or consequential damages in connection with its activities related to the Bridge Facility; provided that the parties
acknowledge and agree that a claim for indemnity under the first sentence of this paragraph, to the extent covered thereby, is a claim of direct or actual
damages. Notwithstanding anything to the foregoing contained herein or in the Fee Letters, the parties acknowledge and agree that the Borrower retains all,
and does not waive any, rights to seek indemnity from the Commitment Parties that result from losses, claims, damages, liabilities and expenses of third
parties against the Borrower that are either arising out of or in connection with this Commitment Letter, the Fee Letters, the Transactions, the Bridge Facility
or any related transaction, in each case to the extent they are found in a final, non-appealable judgment of a court of competent jurisdiction to have resulted
from the willful misconduct or gross negligence of such Commitment Party, or the material breach of the obligations of such Commitment Party under this
Commitment Letter or the Fee Letters.
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7. Other Services.
 

You acknowledge that each Commitment Party and its respective affiliates may be providing debt financing, equity capital or other services
(including financial advisory services) to other companies in respect of which you or any of your subsidiaries may have conflicting interests regarding the
transactions described herein and otherwise. Neither any Commitment Party nor any of its respective affiliates will use confidential information obtained
from you (including without limitation the Private Lender Information) by virtue of the transactions contemplated by this Commitment Letter or its other
relationships with you in connection with the performance by such Commitment Party of services for other companies, and such Commitment Party will not
furnish any such information to other companies. You also acknowledge that neither any Commitment Party nor any of its respective affiliates has any
obligation to use in connection with the transactions contemplated by this Commitment Letter, or to furnish to you, confidential information obtained by it
from other companies.

 
You further acknowledge that each Commitment Party is a full service securities firm engaged, either directly or indirectly through its respective

affiliates, in various activities, including securities trading, investment management, financing and brokerage activities and financial planning and benefits
counseling for both companies and individuals. In the ordinary course of these activities, each Commitment Party or its affiliates may actively trade the debt
and equity securities (or related derivative securities) of the Borrower or other companies which may be the subject of the arrangements contemplated by this
Commitment Letter for their own account and for the accounts of their customers and may at any time hold long and short positions in such securities. Each
Commitment Party or its affiliates may also co-invest with, make direct investments in, and invest or co-invest client monies in or with funds or other
investment vehicles managed by other parties, and such funds or other investment vehicles may trade or make investments in securities or other debt
obligations of the Borrower or other companies which may be the subject of the arrangements contemplated by this Commitment Letter. With respect to any
securities and/or financial instruments so held by any Commitment Party or any of their customers, all rights in respect of such securities and financial
instruments, including any voting rights, will be exercised by the holder of such rights, in its sole discretion. Each Commitment Party acknowledges that it is
bound by confidentiality agreements set forth in Section 9 (Confidentiality).

 
In addition, please note that each of Citi and Credit Suisse has been retained by the Borrower as financial advisor (in such capacity, the “Financial

Advisors”) to the Borrower in connection with the Acquisition (as defined in Exhibit A to this Commitment Letter). Without limiting the obligations of the
Commitment Parties under Section 9 (Confidentiality) and your rights in connection therewith, you agree to such retention, and further agree not to assert any
claim you might allege based on any actual or potential conflicts of interest that might be asserted to arise or result from, on the one hand, the engagement of
the Financial Advisors, and, on the other hand, our and our affiliates’ relationships with you as described and referred to herein. (i) Citi acknowledges the
retention of Credit Suisse as a Financial Advisor and acknowledges that such relationship does not create any fiduciary duties or fiduciary responsibilities to
Credit Suisse on the part of Citi and (ii) Credit Suisse acknowledges the retention of Citi as a Financial Advisor and acknowledges that such relationship does
not create any fiduciary duties or fiduciary responsibilities to Citi on the part of Credit Suisse.
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8. No Fiduciary Relationship.
 

You further acknowledge and agree that (a) no fiduciary, advisory or agency relationship between you and the Commitment Parties is intended to be
or has been created in respect of any of the transactions contemplated by this Commitment Letter, irrespective of whether any Commitment Party has advised
or is advising you on other matters, (b) each Commitment Party, on the one hand, and you, on the other hand, have an arm’s-length business relationship that
does not directly or indirectly give rise to, nor do you rely on, any fiduciary duty on the part of such Commitment Party, (c) you are capable of evaluating and
understanding, and you understand and accept, the terms, risks and conditions of the Transactions, the Bridge Facility, the transactions contemplated by this
Commitment Letter and the Fee Letters and you have consulted your own legal and financial advisors to the extent you deemed appropriate, (d) you have
been advised that each Commitment Party is engaged in a broad range of transactions that may involve interests that differ from your interests and that no
Commitment Party has any obligation to disclose such interests and transactions to you by virtue of any fiduciary, advisory or agency relationship and (e) you
waive, to the fullest extent permitted by law, any claims you may have against any Commitment Party for breach or alleged breach of any fiduciary duty and
agree that no Commitment Party shall have any liability (whether direct or indirect) to you in respect of any such fiduciary duty claim or to any person
asserting a fiduciary duty claim on behalf of or in right of you, including your equity holders, employees or creditors. You further acknowledge and agree that
you and your subsidiaries are responsible for making your and their own independent judgment with respect to the Transactions, the Bridge Facility and the
process leading thereto. In addition, please note that the Commitment Parties or their affiliates do not provide accounting, tax or legal advice.

 
9. Confidentiality.
 

Each Commitment Party agrees to maintain the confidentiality of the Confidential Information (as hereinafter defined), except that Confidential
Information may be disclosed (a) to its respective affiliates and to its and its affiliates’ respective partners, directors, officers, employees, agents, trustees,
controlling persons, members, advisors and representatives (it being understood that the persons to whom such disclosure is made will be informed of the
confidential nature of such Confidential Information and instructed to keep such Confidential Information confidential in a manner consistent with the
provisions of this paragraph); (b) to the extent requested by any regulatory authority purporting to have jurisdiction over it or any of its affiliates (including
any self-regulatory authority, such as the National Association of Insurance Commissioners or any bank regulatory authority); (c) to the extent required by
applicable laws or regulations or by any subpoena or similar legal or administrative process; (d) to any other party hereto; (e) in connection with the exercise
of any remedies hereunder or any action or proceeding relating to this Commitment Letter (or any of the transactions contemplated hereby) or the
enforcement of rights hereunder; (f) subject to an agreement containing provisions substantially the same as those of this paragraph (including any “click
through” or similar agreement), to any potential or prospective Lender or assignee of, or participant in, any of its rights or obligations under this Commitment
Letter and any actual or prospective counterparty (or its advisors) to any interest rate swap or other similar derivative transaction relating to the Bridge
Facility; (g) with the consent of the Borrower; (h) to ratings agencies in connection with obtaining the ratings referred to in Section 2; (i) to the extent that
such Confidential Information was already in such Commitment Party’s or its respective affiliates’ possession (other than in violation of any applicable
confidentiality obligation) or is or was independently developed by such Commitment Party or its respective affiliates; (j) for purposes of establishing a “due
diligence” defense; or (k) to the extent such Confidential Information is or becomes (i) publicly available other than as a result of a breach of this paragraph
or (ii) available to such Commitment Party or any of its respective affiliates on a non-confidential basis from a source other than the Borrower. For purposes
of this paragraph, “Confidential Information” means all information received from the Borrower or any of its subsidiaries or any of their respective
businesses, including but not limited to all information relating to the Acquisition and the Transactions contemplated by this Commitment Letter, other than
any such information that is available to each Commitment Party or any of its respective affiliates on a non-confidential basis prior to disclosure by the
Borrower or any of its subsidiaries. Any person required to maintain the confidentiality of Confidential Information as provided in this paragraph shall be
considered to have complied with its obligation to do so if such person has exercised the same degree of care to maintain the confidentiality of such
Confidential Information as such person would accord to its own confidential information. Each Commitment Party’s obligations under this paragraph shall
terminate upon the earlier to occur of (A) the eighteen month anniversary of the date hereof and (B) the execution by such Commitment Party of the Bridge
Facility Documentation.
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10. Governing Law and Jurisdiction; Miscellaneous.
 

This Commitment Letter shall not be assignable by you without the prior written consent of the Commitment Parties (and any attempted assignment
without such consent shall be null and void), is intended to be solely for the benefit of the parties hereto (and Indemnified Persons), and is not intended to
confer any benefits upon, or create any rights in favor of, any person other than the parties hereto (and Indemnified Persons). Subject to Section 2
(Syndication), the Initial Lenders may assign their respective commitment hereunder to any of their affiliates or any prospective Lender; provided, however,
that, unless specifically agreed to otherwise by you in writing, (a) no Initial Lender shall be released from the portion of its commitment hereunder assigned
by such Initial Lender to one or more prospective Lenders to the extent that any such prospective Lender fails to fund such portion of the commitment
assigned to it on the Closing Date notwithstanding the satisfaction of the conditions to such funding set forth in this Commitment Letter and (b) each of the
Initial Lenders shall retain exclusive control over all rights with respect to consents, modifications, supplements, waivers and amendments with respect to its
commitment hereunder until the Closing Date has occurred, except as expressly set forth herein. Any and all obligations of, and services to be provided by,
the Commitment Parties hereunder (including, without limitation, the Initial Lenders’ commitment) may be performed and any and all rights of the
Commitment Parties hereunder may be exercised by or through any of its respective affiliates or branches. This Commitment Letter is in addition to the
agreements of the parties set forth in the Fee Letters. This Commitment Letter may not be amended or any provision hereof waived or modified except by an
instrument in writing signed by the Commitment Parties and you. This Commitment Letter may be executed in any number of counterparts, each of which
shall be an original and all of which, when taken together, shall constitute one agreement. Delivery of an executed counterpart of a signature page of this
Commitment Letter by facsimile or other electronic transmission (including in .pdf or .tif format) shall be effective as delivery of a manually executed
counterpart hereof. You acknowledge that information and documents relating to the Bridge Facility may be transmitted through SyndTrak, Intralinks, the
internet, e-mail, or similar electronic transmission systems, and that neither the Initial Lenders nor any other Indemnified Person shall be liable for any
damages arising from the unauthorized use by others of information or documents transmitted in such manner. This Commitment Letter and the Fee Letters
constitute the entire agreement and understanding among you and your subsidiaries and affiliates and the Commitment Parties with respect to the subject
matter hereof and supersede all prior understandings, whether written or oral, among you and such other persons and the Commitment Parties with respect
thereto. No individual has been authorized by us or any of our affiliates to make any oral or written statements that are inconsistent with this Commitment
Letter or the Fee Letters. THIS COMMITMENT LETTER, AND ANY CLAIM, CONTROVERSY OR DISPUTE ARISING UNDER OR RELATED
TO THIS COMMITMENT LETTER, SHALL BE GOVERNED BY, AND CONSTRUED AND INTERPRETED IN ACCORDANCE WITH, THE
LAWS OF THE STATE OF NEW YORK; provided, however, that (a) the interpretation of the definition of Material Adverse Effect (as defined in the
Acquisition Agreement) (and whether or not a Material Adverse Effect (as defined in the Acquisition Agreement) has occurred), (b) the determination of the
accuracy of any of the Acquisition Agreement Representations and whether as a result of any inaccuracy of any Acquisition Agreement Representation you
or any of your affiliates have the right to terminate your or their obligations under the Acquisition Agreement or decline to consummate the Acquisition and
(c) the determination of whether the Acquisition has been consummated in accordance with the terms of the Acquisition Agreement will, in each case, be
governed by, and construed and interpreted in accordance with, the laws of the State of Delaware, without giving effect to any choice of law or conflict of
law provision or rule that would cause the application of laws of any other jurisdiction.
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Each of the parties hereto hereby irrevocably and unconditionally (a) submits, for itself and its property, to the exclusive jurisdiction of any New

York State court or Federal court of the United States of America sitting in New York City, Borough of Manhattan, and any appellate court from any thereof,
in any claim, counterclaim, action, suit, investigation, inquiry, litigation or proceeding arising out of or relating to the Transactions, the Bridge Facility, this
Commitment Letter, the Fee Letters or the transactions contemplated hereby or thereby, or for recognition or enforcement of any judgment, and agrees that
all claims in respect of any such claim, counterclaim, action, suit, investigation, inquiry, litigation or proceeding may be heard and determined only in such
New York State court or, to the extent permitted by law, in such Federal court, (b) waives, to the fullest extent it may legally and effectively do so, any
objection which it may now or hereafter have to the laying of venue of any claim, counterclaim, action, suit, investigation, inquiry, litigation or proceeding
arising out of or relating to the Transactions, the Bridge Facility, this Commitment Letter, the Fee Letters or the transactions contemplated hereby or thereby
in such New York State court or in such Federal court, (c) waives, to the fullest extent permitted by law, the defense of an inconvenient forum to the
maintenance of such claim, counterclaim, action, suit, investigation, inquiry, litigation or proceeding in such New York State court or in such Federal court
and (d) agrees that a final judgment in any such claim, counterclaim, action, suit, investigation, inquiry, litigation or proceeding shall be conclusive and may
be enforced in other jurisdictions by suit on the judgment or in any other manner provided by law. Service of any process, summons, notice or document by
registered mail addressed to you at the address above shall be effective service of process against you for any claim, counterclaim, action, suit, investigation,
inquiry, litigation or proceeding brought in such New York State court or in such Federal court.

 
You agree that you will not disclose the Fee Letters or the contents thereof, this Commitment Letter or the contents thereof, nor the activities of the

Commitment Parties, to any other person except (a) to your officers, directors, employees, attorneys, accountants and advisors on a confidential basis, (b) as
required by applicable law or compulsory legal process (in which case you agree to inform us promptly thereof, to the extent practicable and not prohibited
by applicable law, rule or regulation, prior to such disclosure), (c) if the Commitment Parties consent in writing (such consent not to be reasonably withheld
or delayed), (d) to the Seller (including the Target) or its directors, officers, employees, affiliates, members, partners, stockholders, attorneys, accountants,
independent auditors, agents and other advisors on a confidential basis, provided, that any disclosure of the Fee Letters or their contents to the Seller
(including the Target) or its directors, officers, employees, affiliates, members, partners, stockholders, attorneys, accountants, independent auditors, agents or
other advisors shall be redacted in respect of any compensation and other economic terms set forth therein unless the Commitment Parties otherwise consent;
provided that (i) you may disclose this Commitment Letter and its contents (including the Term Sheet and other exhibits and attachments hereto) (but not the
Fee Letter or the contents thereof) in connection with any public or regulatory filing requirement relating to the Transactions, (ii) you may disclose the
Facility Term Sheet and the other exhibits and attachments to this Commitment Letter, and the contents thereof (but not the Fee Letter of the contents
thereof), to potential Lenders in any syndication or other marketing materials in connection with the Bridge Facility (including the Public Information
Materials and/or Private Information Materials, as applicable), and to rating agencies in connection with obtaining the credit ratings, (iii) you may disclose
the aggregate fee amount contained in the Fee Letters as part of the Projections, pro forma information or a generic disclosure of aggregate sources and uses
related to fee amounts related to the Transactions to the extent customary or required in offering or marketing materials for the Bridge Facility, or in any
public or regulatory filing relating to the Transactions (and then only to the extent aggregated with all other fees and expenses of the Transactions and not
presented as an individual line item unless required by applicable law, rule or regulation) and (iv) after the Signing Date, you may disclose this Commitment
Letter and the Bridge Facility Fee Letters and the contents thereof (including the Term Sheet and other exhibits and attachment hereto) to any Additional
Arranger, to the extent in contemplation of appointing such person pursuant to the provisions of Section 1 of this Commitment Letter and to any such
person’s affiliates and its and their respective officers, directors, employees, agents, attorneys, accountants, advisors, controlling persons and equity holders
on a confidential basis.
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Notwithstanding anything herein to the contrary, any party to this Commitment Letter (and any employee, representative or other agent of such

party) may disclose to any and all persons, without limitation of any kind, the tax treatment and tax structure of the transactions contemplated by this
Commitment Letter and the Fee Letters and all materials of any kind (including opinions or other tax analyses) that are provided to it relating to such tax
treatment and tax structure, except that (a) tax treatment and tax structure shall not include the identity of any existing or future party (or any affiliate of such
party) to this Commitment Letter or the Fee Letters, and (b) no party shall disclose any information relating to such tax treatment and tax structure to the
extent nondisclosure is reasonably necessary in order to comply with applicable securities laws. For this purpose, the tax treatment of the transactions
contemplated by this Commitment Letter and the Fee Letters is the purported or claimed U.S. Federal income tax treatment of such transactions and the tax
structure of such transactions is any fact that may be relevant to understanding the purported or claimed U.S. Federal income tax treatment of such
transactions.

 
Section headings used herein are for convenience of reference only and are not to effect the construction of, or to be taken into consideration in

interpreting, this Commitment Letter.
 
The reimbursement, indemnification, confidentiality, syndication, jurisdiction, governing law and waiver of jury trial provisions contained herein

and in the Fee Letters shall remain in full force and effect until (other than in the case of the syndication and confidentiality provisions) superseded by the
Bridge Facility Documentation and notwithstanding the termination of this Commitment Letter or the Initial Lenders’ commitments hereunder and the Lead
Arrangers’ agreements to perform the services described herein.

 
EACH OF THE PARTIES HERETO IRREVOCABLY WAIVES ANY RIGHT TO TRIAL BY JURY IN ANY CLAIM,

COUNTERCLAIM, ACTION, SUIT, INVESTIGATION, INQUIRY, LITIGATION OR PROCEEDING BROUGHT BY OR ON BEHALF OF
ANY PARTY RELATED TO OR ARISING OUT OF THE TRANSACTIONS, THE BRIDGE FACILITY, THIS COMMITMENT LETTER, THE
FEE LETTERS OR THE PERFORMANCE OF SERVICES HEREUNDER OR THEREUNDER.

 
11. Patriot Act and the Beneficial Ownership Regulation.
 

We hereby notify you that pursuant to the requirements of the USA Patriot Act, Title III of Pub. L. 107-56 (signed into law October 26, 2001) (the
“Patriot Act”), the requirements of 31 C.F.R. § 1010.230 (the “Beneficial Ownership Regulation”) and the Customer Due Diligence Requirements for
Financing Institutions issued by the U.S. Department of Treasury Financial Crimes Enforcement Network (“FinCEN”) under the Bank Secrecy Act (such
rule published May 11, 2016 and effective May 11, 2018, as amended from time to time, the “CDD Rule”), the Initial Lenders and each other Lender is
required to obtain, verify and record information that identifies the Borrower and the Guarantors, which information includes the name, address, tax
identification number and other information regarding the Borrower and the Guarantors that will allow such Initial Lender or such other Lender to identify
the Borrower and the Guarantors in accordance with the Patriot Act, the Beneficial Ownership Regulation and the CDD Rule. This notice is given in
accordance with the requirements of the Patriot Act and the Beneficial Ownership Regulation and is effective as to the Initial Lenders and each other Lender.
You agree that the Initial Lenders may, but shall be under no obligation to, share this information with future Lenders.

 
It is agreed and acknowledged that you are under no obligation to pursue the Transactions, which Transactions you may elect to consummate in your

discretion.
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12. Acceptance and Termination.
 

If the foregoing correctly sets forth our agreement with you, please indicate your acceptance of the terms of this Commitment Letter and of the Fee
Letters by returning to us executed counterparts hereof and of the Fee Letters not later than 11:59 p.m., New York City time, on July 24, 2020. Our offer
hereunder and our agreements contained herein will expire automatically and without further action or notice and without further obligation to you at such
time in the event that we have not received such executed counterparts in accordance with the immediately preceding sentence. This will be a binding and
enforceable commitment of each Initial Lender upon signing by all of the parties hereto, upon the terms and subject only to the conditions set forth in this
Commitment Letter.

 
Notwithstanding the provisions of the immediately preceding paragraph, the commitments and agreements of the Commitment Parties hereunder

will terminate on the earliest of (i) 11:59 p.m., New York City time five (5) business days after the Outside Date (as defined in the Acquisition Agreement as
in effect on the Signing Date and which shall, for the avoidance of doubt, take account of any extension to the Outside Date contemplated by Section
10.01(b)(i) of the Acquisition Agreement (as in effect on the date hereof), to the extent exercised thereunder), (ii) the closing of the Acquisition with or
without the use of the Bridge Facility (unless the Commitment Parties have failed to fund in breach of their obligations hereunder), (iii) written notice by the
Borrower to the Commitment Parties that it has permanently abandoned the Acquisition, and (iv) the termination of the Acquisition Agreement prior to the
consummation or closing of the Acquisition or the termination of your (or any of your affiliates’) obligations under the Acquisition Agreement to
consummate the Acquisition in accordance with the terms thereof by you (or your affiliates) or with your (or your affiliates’) written consent.
Notwithstanding anything to the contrary herein, the commitments hereunder will be automatically and permanently reduced as set out under the heading of
“Mandatory Prepayments and Commitment Reductions” in the Facility Term Sheet. In addition, you may terminate, in whole or in part, the commitments of
the Commitment Parties under this Commitment Letter or this Commitment Letter in its entirety, at any time upon three (3) business days’ prior written
notice to the Commitment Parties.

 
[Remainder of this page intentionally left blank]
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 CITIGROUP GLOBAL MARKETS INC.
 
 
 By: /s/ Kirkwood Roland
  Name: Kirkwood Roland
  Title: Managing Director
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 CREDIT SUISSE LOAN FUNDING LLC
 
 By: /s/ Max Lipkind
  Name: Max Lipkind
  Title: Managing Director
 
 CREDIT SUISSE AG, CAYMAN ISLANDS BRANCH
 
 By: /s/ SoVonna Day-Goins
  Name: SoVonna Day-Goins
  Title: Authorized Signatory
 
 By: /s/ Mikhail Faybusovich
  Name: Mikhail Faybusovich
  Title: Authorized Signatory
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Accepted and agreed to as of
the date first above written:
 
NRG ENERGY, INC.  
 
 
By: /s/ Gaetan Frotte  
 Name: Gaetan Frotte  
 Title: Senior Vice President & Treasurer  
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EXHIBIT A
 

NRG ENERGY, INC.
$5,500,000,000 364-Day Bridge Term Loan Facility

Transaction Summary
 
Capitalized terms used but not defined in this Exhibit A shall have the meanings set forth in the Commitment Letter to which this Exhibit A is attached and in
Exhibits B and C thereto.
 

NRG Energy, Inc., a Delaware corporation (the “Borrower” or “you”) intends to acquire, directly or indirectly, the equity interests in a target
company organized under the laws of the State of Delaware and previously identified by you to us as “Wizard US” and the equity interests of a target
company organized under the laws of Ontario and previously identified by us to you as “Wizard Canada” (collectively the “Target”), which own directly and
indirectly the North American business and assets of a company incorporated under the laws of England and Wales previously identified by you to us as
“Gandalf” pursuant to that certain purchase agreement dated as of the Signing Date (together with all exhibits, schedules and other attachments thereto, the
“Acquisition Agreement” and the acquisition thereunder, the “Acquisition”) among Borrower, Centrica Beta Holdings Limited, a limited company organized
under the laws of England and Wales and Centrica Gamma Holdings Limited, a company organized under the laws of England and Wales (the “Sellers”) and
certain other parties thereto.

 
In connection therewith, it is intended that:

 
(1)        the Borrower or its affiliates will obtain Permanent Financing, or if and only to the extent that the Borrower does not receive

aggregate gross proceeds of at least $5,500,000,000 from the Permanent Financing on or prior to the Closing Date, the Borrower will borrow loans under the
Bridge Facility;

 
(2)        the proceeds of the Permanent Financing and, to the extent applicable, the Bridge Facility shall be applied solely (i) to pay the cash

consideration payable in connection with the Acquisition, (ii) to fund liquidity, credit support or cash collateral needs or obligations of the Target and its
subsidiaries and (iii) to pay the fees, costs and expenses incurred in connection with the Transactions (as defined below) and any other third-party payments
made in respect of arrangements relating to the credit support or cash collateral needs or any other obligations of the Target and its subsidiaries to the extent
such payments are determined by the Borrower to be necessary or advisable in connection with the consummation of the Transactions; and

 
(3)        the Borrower shall seek an amendment to the Existing Credit Agreement to permit the incurrence of the full amount of the

Springing Bridge Loans (assuming the concurrent funding of the full amount of Initial Bridge Facility Commitments) (or any Permanent Financing in lieu of
all or any portion of the Springing Bridge Loans) (the “Proposed Amendment”).

 
The transactions described above are collectively referred to herein as the “Transactions”. For purposes of this Commitment Letter and the Fee

Letters, “Closing Date” shall mean the date of the satisfaction (or waiver by the Commitment Parties) of the conditions set forth in Exhibit C and the initial
funding of the Bridge Facility.
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EXHIBIT B

 
NRG Energy, Inc.

$5,500,000,000 364-Day Bridge Term Loan Facility
Summary of Principal Terms and Conditions1

 
 

Borrower: NRG Energy, Inc., a Delaware corporation (the “Borrower”).

Joint Lead Bookrunners and Joint Lead Arrangers: Each of Citi (as defined below) and Credit Suisse Loan Funding LLC (“CSLF”) will act as a joint
lead bookrunner and a joint lead arranger for the Bridge Facility (in such capacities, the “Lead
Arrangers”) and will perform the duties customarily associated with such roles.
 
For the purposes of this Summary of Principal Terms and Conditions, “Citi” shall mean Citigroup
Global Markets Inc., Citibank, N.A., Citicorp USA, Inc. and Citicorp North America, Inc. and/or
any of their affiliates as Citi shall determine to be appropriate to provide the services
contemplated herein.
 

Administrative Agent: Citi, acting through one or more of its branches or affiliates will act as the sole and exclusive
administrative agent and collateral agent (in such capacities, the “Administrative Agent”) and
will perform the duties customarily associated with such roles.

Lenders: A syndicate of banks, financial institutions and other entities, including Citi and Credit Suisse AG
(collectively, the “Initial Lenders”), reasonably acceptable to the Borrower and arranged by the
Lead Arrangers (collectively, together with the Initial Lenders, the “Lenders”).

Type of Facility: A first lien senior secured 364-day bridge term loan facility (the “Bridge Facility” and the loans
thereunder, the “Bridge Loans”) in an aggregate principal amount of up to $5,500,000,000, as
such amount may be reduced pursuant to the “Mandatory Prepayment and Commitment
Reductions” section of this Summary of Principal Terms and Conditions.

Purpose: The Borrower will use the proceeds of the Bridge Facility on the Closing Date (to the extent
contemplated under “Availability” below) solely to finance the Acquisition, to fund liquidity,
credit support and cash collateral needs or obligations of the Target and pay fees and expenses in
connection with the Transactions and any other third-party payments made in respect of
arrangements relating to the credit support or cash collateral needs or any other obligations of the
Target and its subsidiaries to the extent such payments are determined by the Borrower to be
necessary or advisable in connection with the consummation of the Transactions.

 
 

1 Capitalized terms used in this Exhibit B that are not defined herein shall have the meanings assigned to such terms in the Commitment Letter to which this
Exhibit B is attached and the other Exhibits thereto.
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Availability: The full amount of the Bridge Facility must be drawn in a single drawing on the Closing Date,

subject to the satisfaction or waiver of each of the Closing Conditions; provided that any portion
of the Bridge Facility in excess of $3,700,000,000 (such excess portion of the Bridge Facility, the
“Springing Bridge Loans”, and the commitments in respect thereof, the “Springing Bridge
Facility Commitments”) shall only be available to be borrowed on the Closing Date to the extent
an applicable Availability Trigger (as defined below) has occurred on or prior to the Closing Date
and each of the Closing Conditions has been satisfied or waived. For the avoidance of doubt, the
commitments in respect of a portion of the Bridge Facility equal to $3,700,000,000 (the “Initial
Bridge Facility Commitments”) shall not be subject to any Availability Trigger.
 
For the purposes of this Summary of Principal Terms and Conditions and the Fee Letters,
“Availability Trigger” shall mean (i) with respect to a portion of the Springing Bridge Facility
Commitments equal to the aggregate principal amount of Permitted Refinancing Indebtedness (as
defined in the Existing Credit Agreement) incurred to refinance the Exempt Facility Revenue
Bonds (Indian River Power LLC Project) Series 2010 issued by the Delaware Economic
Development Authority or the Recovery Zone Facility Bonds (Indian River Power LLC Project)
issued by Sussex County, Delaware, upon the consummation of such refinancing (to the extent
such refinancing is consummated prior to the effectiveness of the Proposed Amendment) and (ii)
with respect to all the Springing Bridge Facility Commitments (other than the portion of the
Springing Bridge Facility Commitments, if any, for which an Availability Trigger previously
occurred under clause (i) above), the effectiveness of the Proposed Amendment.
 
Amounts borrowed under the Bridge Facility that are repaid or prepaid may not be reborrowed.
 

Interest Rates and Fees: As set forth in Annex I hereto.

Default Rate: Substantially consistent with the Existing Credit Agreement (as defined below).

Maturity Date: The Bridge Facility shall mature and be payable in full on the date that is 364 days after the
Closing Date (the “Maturity Date”).

Amortization: None.

Guarantors: Substantially consistent with the Existing Credit Agreement and with the same limitations and
exclusions as under the Existing Credit Agreement. To the extent not subject to an applicable
exclusion under the terms of the Existing Credit Agreement, the Guarantors shall include the
Target and its wholly-owned U.S. subsidiaries.   
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Security: Substantially consistent with the Existing Credit Agreement (the “Collateral”) and with the same

limitations and exclusions as exist under the Existing Credit Agreement, including with respect to
automatic lien releases upon the occurrence of certain specified events.  The lien priority, relative
rights and other creditors’ rights issues in respect of the Collateral securing the Bridge Facility
among the Lenders, the lenders under the Existing Credit Agreement and certain of the
Borrower’s other secured creditors will be governed by and subject to the Second Amended and
Restated Collateral Trust Agreement, dated as of July 1, 2011, among the Borrower, each
subsidiary guarantor, Deutsche Bank Trust Company Americas, as collateral trustee and the other
parties thereto, as the same may be amended, restated, amended and restated, supplemented or
otherwise modified from time to time (the “Collateral Trust Agreement”). The obligations in
respect of the Bridge Facility will be designated as Priority Lien Debt under and as defined in the
Collateral Trust Agreement.

Documentation: The definitive documentation for the Bridge Facility (the “Bridge Facility Documentation”) will
be consistent with this Exhibit B and otherwise substantially consistent with the Second Amended
and Restated Credit Agreement, dated as of June 30, 2016 (as amended, restated, amended and
restated, supplemented or otherwise modified from time to time, including any amendments
thereto after the Signing Date that are reasonably acceptable to the Lead Arrangers, the “Existing
Credit Agreement”), among the Borrower, the lenders from time to time party thereto, Citicorp
North America, Inc., as administrative agent and collateral agent, and the other financial
institutions party thereto, as modified to (i) reflect the proposed Transactions and the terms and
conditions set forth herein and in the Commitment Letter, with operational and other technical
modifications to be mutually agreed that are customary for a bridge loan facility of this type and
(ii) reflect operational and administrative changes to be mutually agreed, including with respect to
successor LIBOR provisions; provided that, notwithstanding anything to the contrary set forth in
this Summary of Principal Terms and Conditions or in the Commitment Letter, (i) the Bridge
Facility Documentation will incorporate such changes as may be necessary or appropriate to
provide for a bridge term loan facility to be drawn in a single borrowing to be made on the
Closing Date (and remove any revolving facility provisions, including the letter of credit sub-
facility provided for therein) and (ii) the restricted payments covenant shall be more restrictive
than the corresponding covenant in the Existing Credit Agreement in a manner customary for
bridge financings as mutually agreed (it being understood that in any event, the Bridge Facility
Documentation will permit (x) the payment of dividends in the ordinary course in accordance
with the Borrower’s existing dividend policy and (y) other restricted payments in an aggregate
amount not to exceed $300.0 million (the “Bridge Documentation Principles”). To the extent that
any representations and warranties made on, and as of, the Closing Date (or date prior thereto) are
qualified by or subject to “Material Adverse Effect”, for the purposes of such representations and
warranties, the definition thereof shall be “Material Adverse Effect” as defined in the Acquisition
Agreement as in effect on the Signing Date.
 
Notwithstanding the foregoing, the Bridge Facility Documentation will contain only those
conditions to borrowing to fund the Transactions set forth in Conditions Term Sheet. The phrase
“substantially consistent with the Existing Credit Agreement” shall mean substantially consistent
with the Existing Credit Agreement after giving effect to the applicable Bridge Documentation
Principles.
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Mandatory Prepayments and Commitment
Reductions:

From and after the Signing Date, the aggregate commitments in respect of the Bridge Facility
shall be automatically and permanently reduced, and, after the Closing Date, the aggregate Bridge
Loans shall be prepaid within five (5) business days of receipt of such amount (except as
specified below in connection with an arrangement involving pre-capitalized trust securities) at
par plus accrued and unpaid interest, in each case subject to exceptions and baskets to be agreed,
from (without duplication):
 

a) 100% of the commitments (in the case of credit facilities entered into for the purpose of
financing the Acquisition with conditions to funding no more onerous to the Borrower than
the conditions set forth herein), or net cash proceeds received (including, for purposes of this
heading “Mandatory Prepayments and Commitment Reductions” any such amounts funded
into escrow; provided that the conditions to release of such cash proceeds from escrow are no
more onerous than the conditions set forth in the Conditions Term Sheet), by the Borrower or
any of its subsidiaries (including, after the Closing Date, the Borrower or any of its domestic
subsidiaries, determined after giving effect to the Acquisition) (or, with respect to any
arrangement involving pre-capitalized trust securities, the notional amount of any offering of
such pre-capitalized trust securities (less fees, expenses and premiums incurred in connection
therewith); provided that such amount shall be prepaid on the earlier of (i) five (5) business
days of the release to the Borrower of an equivalent amount of cash proceeds that were
supporting letters of credit or otherwise posted as cash collateral, in each case, in any
arrangement that is replaced with the arrangement involving such pre-capitalized trust
securities and (ii) 30 days of the date of issuance of such pre-capitalized trust securities) on
or after the date of the Commitment Letter from any credit facilities and/or the sale or
issuance of debt securities (including any hybrid securities and debt securities convertible
into equity) or any other incurrence of debt for borrowed money (collectively, “Debt
Issuances”), other than Excluded Debt (as defined below);
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 b) 100% of the net cash proceeds received (including, for purposes of this heading

“Mandatory Prepayments and Commitment Reductions” any such amounts funded into
escrow; provided that the conditions to release of such cash proceeds from escrow are no
more onerous than the conditions set forth in the Conditions Term Sheet) by the Borrower or
any of its subsidiaries on or after the date of the Commitment Letter from any issuance of
equity securities or equity-linked securities (collectively, the “Equity Issuances”) (other than
(i) issuances in connection with executive compensation and/or employee benefits programs
and (ii) any equity issuance resulting from the conversion of the Borrower’s 2.750%
Convertible Senior Notes due 2048 or from the conversion of any other convertible debt
instrument that does not result in cash proceeds received by the Borrower or any of its
subsidiaries) at any time on or after the date of the Commitment Letter; and

 
c) 100% of net cash proceeds received by the Borrower or any of its subsidiaries on or after
the date of the Commitment Letter from the sale or other disposition (including as a result of
a casualty or condemnation) of any assets (with exceptions and reinvestment provisions
substantially consistent with the Existing Credit Agreement); provided that the Bridge
Facility shall share ratably in any such prepayments with the term loans outstanding under
the Existing Credit Agreement to the extent required by the Existing Credit Agreement.

 
For purposes hereof, “Excluded Debt” means (i) indebtedness, loans, and advances among the
Borrower and any of its subsidiaries, (ii) revolving credit extensions under the Existing Credit
Agreement in respect of commitments existing on or prior to the Signing Date, (iii) any other
ordinary course borrowings under working capital or overdraft facilities as in effect from time to
time, (iv) purchase money indebtedness incurred in the ordinary course of business, (v)
indebtedness with respect to capital leases incurred in the ordinary course of business, (vi)
indebtedness with respect to the refinancing of Tax-Exempt Bonds (as defined in the Existing
Credit Agreement), (vii) to the extent constituting indebtedness, credit sleeve or similar
arrangements entered into in connection with the purchase and sale of commodities and related
assets, or hedging related thereto, (viii) any Non-Recourse Debt (as defined in the Existing Credit
Agreement) and any refinancing thereof, and (ix) any increases to the revolving credit facility
under the Existing Credit Agreement, any bilateral letter of credit facilities (including any
bilateral CDS-backed letter of credit facilities) and/or any receivables securitization facilities (in
the case of any increase to the existing revolving credit facility or any secured bilateral letter of
credit facility, to the extent the Proposed Amendment has been consummated or is consummated
substantially concurrently with the effectiveness of such increase or the incurrence of such
secured bilateral letter of credit facility), in each case to the extent permitted under the Existing
Credit Agreement in an aggregate principal amount not to exceed $1,450,000,000, and (x) other
indebtedness in an aggregate principal amount not to exceed $500,000,000, provided that any
amounts incurred pursuant to this clause (x) prior to the effectiveness of the Proposed
Amendment shall be unsecured indebtedness.
 
Notwithstanding anything to the contrary above, mandatory repayments and commitment
reductions required pursuant to clauses (a) through (c) above received by a foreign subsidiary of
the Borrower or any of the subsidiaries of such foreign subsidiary shall be subject to limitations
regarding the repatriation of funds substantially consistent with those set forth in the Existing
Credit Agreement.
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Voluntary Prepayments and Commitment Reductions: Voluntary prepayments of borrowings under the Bridge Facility will be permitted at any time, in

minimum principal amounts and on terms substantially consistent with the Existing Credit
Agreement.

Representations and Warranties: Subject to the Conditions Limitation Provision and the Bridge Documentation Principles,
representations and warranties will apply to Borrower and its restricted subsidiaries (with
exceptions consistent with the Existing Credit Agreement) and will be substantially consistent
with the representations and warranties included in the Existing Credit Agreement, but will not
include any representation as to the absence of a Material Adverse Effect (as defined in the
Existing Credit Agreement).

Conditions Precedent to the Closing Date: As set forth in the Conditions Term Sheet.

Affirmative Covenants: Subject to the Bridge Documentation Principles, affirmative covenants will apply to Borrower
and its restricted subsidiaries (with exceptions consistent with the Existing Credit Agreement) and
will be substantially consistent with the affirmative covenants included in the Existing Credit
Agreement; provided that the Bridge Facility Documentation will not include any reporting
obligations with respect to sustainability metrics.
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Negative Covenants: Negative covenants will apply to Borrower and its restricted subsidiaries (with exceptions

consistent with the Bridge Documentation Principles) and will be substantially consistent with the
negative covenants included in the Existing Credit Agreement.

Financial Maintenance Covenants: None.

Events of Default: Substantially consistent with the Existing Credit Agreement.

Defaulting Lender Provisions: Substantially consistent with the Existing Credit Agreement.

Voting: Prior to the funding of the Bridge Facility on the Closing Date, subject to the limitations set forth
in the Commitment Letter, and thereafter substantially consistent with the Existing Credit
Agreement.

Cost and Yield Protection: Substantially consistent with the Existing Credit Agreement.

Assignments and Participations: The Lenders shall not be permitted to assign any commitments prior to the Closing Date except as
and to the extent permitted under the Commitment Letter.  From and after the Closing Date and
funding of the Bridge Facility, the assignment provisions will be substantially consistent with the
Existing Credit Agreement.

Expenses and Indemnification: Substantially consistent with the Existing Credit Agreement.
 

Governing Law and Forum: State of New York.

Counsel to Agent: Latham & Watkins LLP.
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ANNEX I

 
Interest Rate: The interest rates under the Bridge Facility will be, at the option of the Borrower, Adjusted LIBOR (as defined

below) plus the Applicable Margin (as defined below) or ABR (as defined below) plus the Applicable Margin.

 “Applicable Margin” means a per annum rate equal to (a) with respect to ABR borrowings under the Bridge
Facility, 1.25% per annum and (b) with respect to Adjusted LIBOR borrowings under the Bridge Facility, 2.25%
per annum; provided that the Applicable Margin for the Bridge Loans shall increase by (i) an additional 25 basis
points on the date that is 90 days after the Closing Date, plus (ii) an additional 25 basis points on the date that is
180 days after the Closing Date, plus (iii) an additional 25 basis points on the date that is 270 days after the
Closing Date (each such increase, a “Margin Step-Up” and, each such increase date, a “Margin Step-Up Date”).

 Interest Periods and Calculations

 The Borrower may elect interest periods of 1, 2, 3, or 6 months (or 12 months, if available to all Lenders
participating therein), for Adjusted LIBOR borrowings.

 Calculation of interest shall be on the basis of the actual days elapsed in a year of 360 days (or 365 or 366 days,
as the case may be, in the case of ABR loans based on the Prime Rate) and interest shall be payable at the end of
each interest period and, in any event, at least every three months.
 
“ABR” means the “Alternate Base Rate” as defined in the Existing Credit Agreement.
 
At no time shall the ABR be deemed to be less than 1.00% per annum.
 

 “Adjusted LIBOR” means the “Adjusted LIBO Rate” as defined in the Existing Credit Agreement.
 
At no time shall the Adjusted LIBOR or any successor or replacement benchmark rates be deemed to be less than
0.00% per annum.
 

Duration Fees: The Borrower shall pay to each Lender, in accordance with its respective interest, duration fees as follows: (a)
0.50% of the aggregate principal amount of the outstanding loans held by such Lender on the date that is 90 days
after the Closing Date, (b) 0.75% of the aggregate principal amount of the outstanding loans held by such Lender
on the date that is 180 days after the Closing Date, and (c) 1.00% of the aggregate principal amount of the loans
held by such Lender on the date that is 270 days after the Closing Date.

Administrative Agent / Lender Fees: The Administrative Agent, the Lead Arrangers and the Lenders shall receive such fees as have been separately
agreed upon in the Fee Letters.
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EXHIBIT C

 
NRG ENERGY, INC.

$5,500,000,000 364-Day Bridge Term Loan Facility
Summary of Additional Conditions Precedent

 
The borrowing under the Bridge Facility on the Closing Date shall be subject solely to the satisfaction or waiver of the following additional

conditions precedent (in each case, which shall be subject to the Conditions Limitation Provision, if applicable):
 

1.       The Commitment Parties shall have received and be reasonably satisfied with the Acquisition Agreement (it being understood that the
Commitment Parties are satisfied with the draft of the Acquisition Agreement and the schedules, exhibits and disclosure letter thereto received by the Lead
Arrangers at [●] [p.m. / a.m.] on July 24, 2020) (the “Approved Acquisition Agreement”). The Acquisition shall be consummated substantially concurrently
with the funding of the Bridge Facility in all material respects in accordance with the Approved Acquisition Agreement, without any waiver, supplement,
modification or amendment thereof or any consent to the Approved Acquisition Agreement, in each case that is materially adverse to the interests of the
Lenders (in their capacities as such) unless consented to by each Initial Lender (such consent not to be unreasonably withheld, delayed or conditioned); it
being understood and agreed that (i) any amendment or change to, or waiver, consent or approval by the Borrower (or its affiliate, if applicable) in respect of,
the definition of Material Adverse Effect (as defined in the Acquisition Agreement as in effect on the Signing Date) shall be deemed to be materially adverse
to the interests of the Lenders and the Lead Arrangers, (ii) any alteration, amendment, change, modification, supplement or express waiver, consent or
approval granted by the Borrower (or its affiliates) under the Acquisition Agreement that results in a reduction in the Acquisition purchase price shall be
deemed not to be materially adverse to the interests of the Lenders or the Lead Arrangers so long as any such reduction is applied to reduce any amounts to
be funded under the Bridge Facility on a dollar-for-dollar basis, (iii) any alteration, amendment, change, modification, supplement or express waiver, consent
or approval granted by the Borrower (or its affiliates) under the Acquisition Agreement that results in an increase in the Acquisition purchase price shall be
deemed not to be materially adverse to the interests of the Lenders or the Lead Arrangers so long as such increase is not funded with the proceeds of
indebtedness and (iv) any increase or decrease in the Acquisition purchase price pursuant to any purchase price or similar adjustment provisions set forth in
the Approved Acquisition Agreement shall not constitute an alteration, amendment, change, modification, supplement, waiver, consent or approval under the
Acquisition Agreement.

 
2.       The Commitment Parties shall have received (a)(i) the audited consolidated balance sheet and the related audited consolidated statements of

operations and cash flows of the Borrower and its subsidiaries for the three most recently completed fiscal years ended at least 90 days prior to the Closing
Date and (ii) the audited consolidated balance sheet and the related audited consolidated statements of income of the North American Business (as defined in
the Acquisition Agreement as in effect on the Signing Date) as of the end of, or for, the fiscal years ended December 31, 2018 and December 31, 2019, and to
the extent the Closing Date occurs later than March 31, 2021, as of the end of, or for, the fiscal year ended December 31, 2020, in each case prepared in
accordance with U.S. GAAP and (b)(i) unaudited consolidated balance sheet and related unaudited consolidated statements of operations and cash flows of
the Borrower and its subsidiaries for each subsequent fiscal quarter (other than the fourth fiscal quarter of the Borrower’s fiscal year) ended at least 45 days
prior to the Closing Date and (ii) unaudited interim consolidated balance sheet and the related consolidated statements of income of the North American
Business as of the end of, or for, the fiscal quarter ended June 30, 2020 and each fiscal quarter (other than the fourth fiscal quarter of the North American
Business’ fiscal year), if any, that has been completed after June 30, 2020 and that has ended at least 45 days prior to the Closing Date, in each case prepared
in accordance with U.S. GAAP; provided that (x) the Commitment Parties acknowledge that they have received the financial statements required by clause
(a)(i) above and (y) the filing of the required financial statements with the Securities and Exchange Commission will satisfy the foregoing requirements in
clauses (a)(i) and (b)(i) above.

 



 

 
3.       The Commitment Parties shall have received a pro forma unaudited combined balance sheet and related pro forma unaudited combined

statement of operations of the Borrower and its subsidiaries as of and for the twelve-month period ending on the last day of the most recently completed four-
fiscal quarter period ended at least 45 days (or 90 days in case such four-fiscal quarter period is the end of the Borrower’s fiscal year) prior to the Closing
Date, prepared in good faith after giving effect to the Transactions as if the Transactions had occurred as of such date (in the case of such balance sheet) or at
the beginning of such period (in the case of such statement of operations), which need not be prepared in compliance with Regulation S-X of the Securities
Act of 1933, as amended, or include adjustments for purchase accounting, tax adjustments, deferred taxes or other similar pro forma adjustments.

 
4.       The Bridge Facility Documentation shall have been executed and delivered by the Borrower and the Guarantors, and the Borrower shall

have delivered customary legal opinions, customary corporate records or organizational documents, customary good standing certificates in jurisdictions of
formation/organization, evidence of authority and customary officers’ certificates, in each case, with respect to the Borrower and the Guarantors (to the
extent applicable).

 
5.       In each case, subject to the Conditions Limitation Provision, and with respect to the Bridge Facility, the Borrower and Subsidiary Guarantors

(as defined in the Existing Credit Agreement) shall have entered into the guarantees and security documents, and authorized, executed and/or delivered (as
applicable) all filings and instruments necessary in order to provide for the grant and perfection of liens on the Collateral (it being understood that no real
estate mortgages shall be required to be entered into on the Closing Date and such mortgages shall be required to be delivered after the Closing Date in
accordance with the Conditions Limitation Provision). The obligations in respect of the Bridge Facility shall have been designated by the Borrower and
Subsidiary Guarantors as Priority Lien Debt under and as defined in the Collateral Trust Agreement, it being understood and agreed that such condition set
forth in this sentence shall be satisfied by delivery by the Borrower of (w) the filings and instruments required pursuant to the preceding sentence to be
delivered in accordance with the Conditions Limitation Provision, (x) an officer’s certificate of the Borrower pursuant to Section 3.8(b)(i) of the Collateral
Trust Agreement designating indebtedness in respect to the Bridge Facility as Secured Debt and Priority Lien Debt (each, as defined in the Collateral Trust
Agreement) thereunder, (y) evidence that such officer’s certificate has been duly authorized by the Board of Directors of the Borrower and has been duly
executed and delivered and (z) written notice specifying the name and address of the Secured Debt Representative (as defined in the Collateral Trust
Agreement) for the Bridge Facility.

 
6.       The Borrower shall have engaged one or more investment banks reasonably satisfactory to the Commitment Parties to publicly sell or

privately place all or a portion of the Permanent Financing for purposes of refinancing the Bridge Facility (with the Commitment Parties acknowledging that
the condition set forth in this paragraph 6 has been satisfied as of the date hereof).

 
7.       The Borrower shall have delivered a solvency certificate with respect to the solvency of the Borrower and its subsidiaries, taken as a whole,

after giving effect to the Transactions, substantially in the form set forth on Annex I attached hereto, signed by a senior authorized financial executive or
officer with equivalent duties of the Borrower.

 
8.       The Borrower shall have delivered a customary borrowing notice to the Administrative Agent.
 



 

 
9.        (A) The Acquisition Agreement Representations shall be true and accurate to the extent required by the Conditions Limitation Provision

and (B) the Specified Representations shall be true and accurate in all material respects on and as of the Closing Date (unless, such representations relate to
an earlier date, in which case, such representations shall have been true and correct in all material respects as of such earlier date); provided that, in each case,
such materiality qualifier shall not be applicable to any representations and warranties that already are qualified or modified by materiality (or Material
Adverse Effect) in the text thereof.

 
10.        Since the date of the 2019 NA Balance Sheet (as defined in the Acquisition Agreement as in effect on the Signing Date), there has not

been a Material Adverse Effect (as defined in the Acquisition Agreement as in effect on the Signing Date), except as qualified by the matter or fact disclosed
in the Disclosure Letter (as defined in the Acquisition Agreement as in effect on the Signing Date) except to the extent the Effect (as defined in the
Acquisition Agreement as in effect on the Signing Date) of such matter or fact was reasonably foreseeable on the Signing Date.

 
11.        All fees and expenses related to the Transactions payable to the Lead Arrangers or the Lenders (including the reasonable and documented

out-of-pocket fees and expenses of Latham & Watkins LLP as counsel to the Lead Arrangers, to the extent invoiced at least three (3) business days prior to
the Closing Date (except as otherwise agreed by the Borrower)) shall have been paid to the extent due on the Closing Date (which amounts may be offset
against the proceeds of the Bridge Facility (or any Permanent Financing)).

 
12.         The Lenders shall have received at least three (3) business days prior to the Closing Date all documentation and other information as is

reasonably requested in writing by the Lead Arrangers at least 10 business days prior to the Closing Date, about the Borrower and the Guarantors as required
by bank regulatory authorities under applicable “know-your-customer” and anti-money laundering rules and regulations, including (i) the Patriot Act, (ii) to
the extent the Borrower qualifies as a “legal entity customer under the Beneficial Ownership Regulation, a Beneficial Ownership Certification and (iii) the
CDD Rule.

 



 

 
ANNEX I

NRG ENERGY, INC.
 

FORM OF SOLVENCY CERTIFICATE
 

[●], 202[ ]
 

Reference is hereby made to that certain: (a) [Bridge Credit Agreement], dated as of [ ], 202[ ] the “Credit Agreement”), among NRG Energy, Inc., a
Delaware corporation (the “Borrower”), the Lenders from time to time party thereto and [ ], as administrative agent (in such capacity and together with its
successors, the “Administrative Agent”) and as collateral agent (in such capacity and together with its successors, the “Collateral Agent”), and the other
financial institutions party thereto. All capitalized terms that are not otherwise defined in this Solvency Certificate have the same meaning as given to them in
the Credit Agreement.

 
I, the undersigned, [_______] of the Borrower, do hereby certify on behalf of the Borrower, in his capacity as a [______] of the Borrower, and not in

his individual capacity (and without personal liability), that:
 
1.       This solvency certificate is furnished pursuant to Section [___] of the Credit Agreement
 
2.       In reaching the conclusions set forth in this solvency certificate, the undersigned has considered, reviewed and relied upon, among other

things:
 

(a)                the assets and liabilities of the Borrower and its subsidiaries, taken as a whole, reflected in (i) the consolidated financial
statements of the Borrower, dated December 31, 20[__], and (ii) all notes to the aforementioned financial statements, including such descriptions of
contingent liabilities which would have a materially adverse impact upon the Borrower and its subsidiaries, taken as a whole;

 
(b)                all contingent liabilities of the Borrower and its subsidiaries, taken as a whole, including without limitation, any claims arising

out of pending or threatened litigation against them, and in doing so, the Borrower has computed the amount of such contingent liabilities as the
amount that, in light of all the facts and circumstances existing on the date thereof, represents the amount that can reasonably be expected to become
an actual or matured liability;

 
(c)                all documents entered into in connection with and in contemplation of the consummation of the Transactions1;
 
(d)                the amortization requirements of the Credit Agreement and the anticipated interest payable thereunder;
 
(e)                the use of proceeds of all loans and extensions of credit under the Credit Agreement); and
 
(f)                 the level of capital customarily maintained by the Borrower and its subsidiaries, taken as a whole, and other companies in the

same industry.
 

3.       Based upon the foregoing and upon the best of my knowledge after reasonable due diligence, I have concluded that after giving effect to the
Transactions (a) the fair value of the assets of the Borrower and its subsidiaries, taken as a whole, at a fair valuation, taking into account the effect of any
indemnities, contribution or subrogation rights, will exceed their debts and liabilities, subordinated, contingent or otherwise; (b) the present fair saleable
value of the property of the Borrower and its subsidiaries, taken as a whole, taking into account the effect of any indemnities, contribution or subrogation
rights, will be greater than the amount that will be required to pay the probable liability of their debts and other liabilities, subordinated, contingent or
otherwise, as such debts and other liabilities become absolute and matured; (c) the Borrower and its subsidiaries, taken as a whole, will be able to pay their
debts and liabilities, subordinated, contingent or otherwise, as such debts and liabilities become absolute and matured; and (d) the Borrower and its
subsidiaries, taken as a whole, will not have unreasonably small capital with which to conduct the business in which they are engaged as such business is
now conducted and is proposed to be conducted following the Closing Date.

 
 

1 To be defined consistent with the definition of “Transactions” in the Commitment Letter.
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© [year] NRG Energy, Inc. All rights reserved. / Proprietary and Confidential Information NRG Energy Inc. NRG Business Update Announcement of Definitive Agreement to Acquire Direct Energy and 2Q Update July 24, 2020

 



 

© [year] NRG Energy, Inc. All rights reserved. / Proprietary and Confidential Information 1 Safe Harbor Forward - Looking Statements In addition to historical information, the information presented in this presentation includes forward - looking statements within the meaning of Section 27 A of the Securities Act of 1933 and Section 21 E of the Exchange Act . These statements involve estimates, expectations, projections, goals, assumptions, known and unknown risks and uncertainties and can typically be identified by terminology such as “may,” “should,” “could,” “objective,” “projection,” “forecast,” “goal,” “guidance,” “outlook,” “expect,” “intend,” “seek,” “plan,” “think,” “anticipate,” “estimate,” “predict,” “target,” “potential” or “continue” or the negative of these terms or other comparable terminology . Such forward - looking statements include, but are not limited to, statements about the Company’s future revenues, income, indebtedness, capital structure, plans, expectations, objectives, projected financial performance and/or business results and other future events, and views of economic and market conditions . Although NRG believes that its expectations are reasonable, it can give no assurance that these expectations will prove to be correct, and actual results may vary materially . Factors that could cause actual results to differ materially from those contemplated herein include, among others, the potential impact of COVID - 19 or any other pandemic on the Company’s operations, financial position, risk exposure and liquidity, general economic conditions, hazards customary in the power industry, weather conditions, competition in wholesale power markets, the volatility of energy and fuel prices, failure of customers to perform under contracts, changes in the wholesale power markets, changes in government regulations, the condition of capital markets generally, our ability to access capital markets, cyberterrorism and inadequate cybersecurity, unanticipated outages at our generation facilities, adverse results in current and future litigation, failure to identify,
execute or successfully implement acquisitions, repowerings or asset sales, our ability to implement value enhancing improvements to plant operations and companywide processes, our ability to achieve margin enhancement under our publicly announced transformation plan, our ability to achieve our net debt targets , our ability to maintain investment grade credit metrics, our ability to proceed with projects under development or the inability to complete the construction of such projects on schedule or within budget, the inability to maintain or create successful partnering relationships, our ability to operate our business efficiently, our ability to retain retail customers, our ability to realize value through our commercial operations strategy, the ability to successfully integrate businesses of acquired companies, our ability to realize anticipated benefits of transactions (including expected cost savings and other synergies) or the risk that anticipated benefits may take longer to realize than expected, and our ability to execute our Capital Allocation Plan . Achieving investment grade credit metrics is not a indication of or guarantee that the Company will receive investment grade credit ratings . D ebt and share repurchases may be made from time to time subject to market conditions and other factors, including as permitted by United States securities laws . Furthermore, any common stock dividend is subject to available capital and market conditions . NRG undertakes no obligation to update or revise any forward - looking statements, whether as a result of new information, future events or otherwise, except as required by law . The adjusted EBITDA, free cash flow guidance and excess cash guidance are estimates as of July 24 , 2020 . These estimates are based on assumptions the company believed to be reasonable as of that date . NRG disclaims any current intention to update such guidance, except as required by law . The foregoing review of factors that could cause NRG’s actual results to differ materially from those contemplated in the forward - looking statements included in this
presentation should be considered in connection with information regarding risks and uncertainties that may affect NRG's future results included in NRG's filings with the Securities and Exchange Commission at www . sec . gov .

 



 

© [year] NRG Energy, Inc. All rights reserved. / Proprietary and Confidential Information 2 $ 574 Q2 YTD $ 922 $ 469 $ 801 Q2 Business Updates Strong Results and Outlook Initiating 2021 NRG Standalone Guidance and Business Updates Preliminary Year - to - Date Results Adjusted EBITDA +15% Strong Financial and Operational Results Top decile safety performance Resilient financial and operational results through current social and economic cycle Current share count of 244 MM Earnings and 10 - Q materials to be posted Aug 6 th +22% NRG Standalone 2021E Guidance Adjusted EBITDA $1,900 – $2,100 Free Cash Flow before Growth $1,275 – $1,475 Reaffirming 2020 Guidance $ 1,900 - $2,100 Other Strategic Updates • Opportunistic Liability Management • Midwest Generation: announcing lease termination for Powerton & Joliet assets, $112 MM net cash cost • Portfolio / Real - Estate Optimizations • Agua Caliente: expected net proceeds of $120 MM • Encina Site Improvement: $25 MM in 2021, expected sale net proceeds and timeline to be announced ($ millions) ($ millions) 2019 2020 Strong 2020 Results and 2021 Outlook Reaffirming 2020 Guidance NRG Business Update Business Update Financial Update Closing Remarks Appendix

 



 

© [year] NRG Energy, Inc. All rights reserved. / Proprietary and Confidential Information 3 1 Includes Corporate segment Highlights: • 2Q results drive YTD EBITDA ~$100 MM higher vs 2019 ‒  Contribution from Stream and lower supply costs ‒  Further details to come with earnings release on August 6 th • Expect lower COVID - 19 related costs vs 1Q update requiring less cost management to offset • Executed agreement to purchase MWG leases (Powerton/Joliet) for ~$260 MM ‒  Funded with $112 MM of capital allocation and $148 MM of debt on a credit neutral basis ‒  Streamline balance sheet ‒  Expands optimization alternatives 2Q 2020 Results ($ millions) 6/30/2020 Reaffirming Full Year Guidance Three Months Ended Six Months Ended Texas $378 $573 $ 1,350 - 1,500 East/West/Other 1 196 349 $ 550 - 600 Adjusted EBITDA $574 $922 $1,900 - $2,100 COVID Impact Moderating; Reaffirming 2020 Guidance NRG Business Update Business Update Financial Update Closing Remarks Appendix

 



 

© [year] NRG Energy, Inc. All rights reserved. / Proprietary and Confidential Information 4 Appendix: Reg. G Schedules

 



 

© [year] NRG Energy, Inc. All rights reserved. / Proprietary and Confidential Information 5 Appendix Table A - 1: NRG Guidance The following table summarizes the calculation of Free Cash Flow before Growth and provides a reconciliation to Adjusted EBIT DA and to Income from Continuing Operations: Reg. G ($ millions) Guidance Income from Continuing Operations 1 $980 - $1,180 Income tax 20 Interest Expense 335 Depreciation, Amortization, Contract Amortization, and ARO Expense 480 Adjustment to reflect NRG share of Adjusted EBITDA in unconsolidated affiliates 65 Other Costs 2 20 Adjusted EBITDA $1,900 - $2,100 Interest payments (335) Income tax (20) Working capital / other assets and liabilities (95) Adjusted Cash Flow from Operations $1,450 - $1,650 Maintenance capital expenditures, net (165) – (185) Environmental capital expenditures, net (0) - (5) Free Cash Flow before Growth $1,275 - $1,475 1 For purposes of guidance fair value adjustments related to derivatives are assumed to be zero ; 2 Includes deactivation costs and cost - to - achieve expenses NRG Business Update Business Update Financial Update Closing Remarks Appendix

 



 

© [year] NRG Energy, Inc. All rights reserved. / Proprietary and Confidential Information 6 Reg. G Appendix Table A - 3: Second Quarter 2019 Adjusted EBITDA Reconciliation The following table summarizes the calculation of Adjusted EBITDA and provides a reconciliation to Income/(Loss) from Continu ing Operations ($ millions) QTD June 30, 2019 YTD June 30, 2019 Income/(Loss) from Continuing Operations 189 283 Plus: Interest expense, net 99 206 Income tax (1) 3 Loss on debt extinguishment 47 47 Depreciation and amortization 85 170 ARO Expense 7 14 Contract amortization 6 11 EBITDA 432 734 Adjustment to reflect NRG share of adjusted EBITDA in unconsolidated affiliates 33 65 Acquisition - related transaction & integration costs 1 1 Reorganization costs 2 15 Legal Settlement 11 11 Deactivation costs 9 13 Other non - recurring charges 1 2 Impairments 1 1 Mark to market (MtM) (gains)/losses on economic hedges (21) (41) Adjusted EBITDA 469 801 NRG Business Update Business Update Financial Update Closing Remarks Appendix

 



 

© [year] NRG Energy, Inc. All rights reserved. / Proprietary and Confidential Information 7 Reg. G Appendix Table A - 4: Three Months and Six Months ended 6/30/20 Adjusted EBITDA Reconciliation by Operating Segment The following table summarizes the calculation of Adjusted EBITDA and provides a reconciliation to Income/(Loss) from Continu ing Operations 1 Includes International, remaining renewables and eliminations ($ in millions) Texas East West/ Other 1 Corp/Elim Total Texas East West/ Other 1 Corp/Elim Total Income/(Loss) from Continuing Operations 350 146 25 (208) 313 512 170 66 (314) 434 Plus: Interest expense, net - 2 1 91 94 - 6 1 181 188 Income tax - - 1 100 101 - - 1 123 124 Loss on debt extinguishment - - - - - - 1 - - 1 Depreciation and amortization 59 33 8 10 110 118 66 16 19 219 ARO Expense 3 3 1 - 7 7 11 1 (1) 18 Contract amortization 1 - - - 1 2 - - - 2 EBITDA 413 184 36 (7) 626 639 254 85 8 986 - - - - - Adjustment to reflect NRG share of adjusted EBITDA in unconsolidated affiliates 1 - 24 - 25 2 - 48 - 50 Acquisition-related transaction & integration costs - - - 2 2 1 - - 2 3 Reorganization costs - - - (1) (1) 1 - - 2 3 Deactivation costs 2 - 1 - 3 2 - 2 (1) 3 Gain on sale of business - - - - - - - - (15) (15) Other non recurring charges 3 (1) (1) 5 6 - (1) - 6 5 Impairments - - - - - 18 - - - 18 Mark to market (MtM) (gains)/losses on economic hedges (41) (45) (1) - (87) (90) (25) (16) - (131) Adjusted EBITDA 378 138 59 (1) 574 573 228 119 2 922 Three Months ended 6/30/20 Six Months ended 6/30/20 NRG Business Update Business Update Financial Update Closing Remarks Appendix

 



 

© [year] NRG Energy, Inc. All rights reserved. / Proprietary and Confidential Information 8 Reg. G EBITDA and Adjusted EBITDA are non - GAAP financial measures. These measurements are not recognized in accordance with GAAP and sh ould not be viewed as an alternative to GAAP measures of performance. The presentation of Adjusted EBITDA should not be construed as an inference that NRG’s future results will be unaffected by unusual or non - recurring items. EBITDA represents net income before interest (including loss on debt extinguishment), taxes, depreciation and amortization. E BIT DA is presented because NRG considers it an important supplemental measure of its performance and believes debt - holders frequently use EBITDA to analyze operating performance and debt service capacity. EBITDA has limitations as an analytical tool, and you should not con sider it in isolation, or as a substitute for analysis of our operating results as reported under GAAP. Some of these limitations are: EBITDA does not reflect cash expenditures, or future requirements for capital expenditures, or contractual commitments; EBITDA does not reflect changes in, or cash requirements for, working capital needs; EBITDA does not reflect the significant interest expense, or the cash requirements necessary to service interest or principal pa yments, on debt or cash income tax payments; Although depreciation and amortization are non - cash charges, the assets being depreciated and amortized will often have to be re placed in the future, and EBITDA does not reflect any cash requirements for such replacements; and Other companies in this industry may calculate EBITDA differently than NRG does, limiting its usefulness as a comparative mea sur e. Because of these limitations, EBITDA should not be considered as a measure of discretionary cash available to use to invest i n t he growth of NRG’s business. NRG compensates for these limitations by relying primarily on our GAAP results and using EBITDA and Adjusted EBI TDA only supplementally. See the statements of
cash flow included in the financial statements that are a part of this news release. Adjusted EBITDA is presented as a further supplemental measure of operating performance. As NRG defines it, Adjusted EBITDA r epr esents EBITDA excluding impairment losses, gains or losses on sales, dispositions or retirements of assets, any mark - to - market gains or losses from accounting for derivatives, adjustments to exclude the Adjusted EBITDA related to the non - controlling interest, gains or losses on the repurchase, modification or extinguishment of debt, the impact of restructuring and any extraordinary, unusual or non - recurring items plus adjustments to reflect the Adjusted EBITDA from our unconsolidated investments. The reader is encouraged to evaluate each adjus tment and the reasons NRG considers it appropriate for supplemental analysis. As an analytical tool, Adjusted EBITDA is subject to all of the limitations applicable to EBITDA. In addition, in evaluating Adjusted EBITDA, the reader should be aware that in the future NRG may incur ex penses similar to the adjustments in this news release. Management believes Adjusted EBITDA is useful to investors and other users of NRG's financial statements in evaluating its op era ting performance because it provides an additional tool to compare business performance across companies and across periods and ad jus ts for items that we do not consider indicative of NRG’s future operating performance. This measure is widely used by debt - holders to a nalyze operating performance and debt service capacity and by equity investors to measure our operating performance without regard t o i tems such as interest expense, taxes, depreciation and amortization, which can vary substantially from company to company depending upo n a ccounting methods and book value of assets, capital structure and the method by which assets were acquired. Management uses Adjusted EB ITD A as a measure of operating performance to assist in comparing performance from period to period on a consistent basis and to readil y v iew
operating trends, as a measure for planning and forecasting overall expectations, and for evaluating actual results against s uch expectations, and in communications with NRG's Board of Directors, shareholders, creditors, analysts and investors concerning its financial pe rformance. NRG Business Update Business Update Financial Update Closing Remarks Appendix

 



 

© [year] NRG Energy, Inc. All rights reserved. / Proprietary and Confidential Information 9 Reg. G Adjusted cash flow from operating activities is a non - GAAP measure NRG provides to show cash from operations with the reclassifi cation of net payments of derivative contracts acquired in business combinations from financing to operating cash flow, as well as the add bac k of merger, integration and related restructuring costs. The Company provides the reader with this alternative view of operating cash flo w b ecause the cash settlement of these derivative contracts materially impact operating revenues and cost of sales, while GAAP requires NRG to treat them as if there was a financing activity associated with the contracts as of the acquisition dates. The Company adds back merger, in tegration related restructuring costs as they are one time and unique in nature and do not reflect ongoing cash from operations and the y a re fully disclosed to investors. Free cash flow (before Growth investments) is adjusted cash flow from operations less maintenance and environmental capital e xpe nditures, net of funding, preferred stock dividends and distributions to non - controlling interests and is used by NRG predominantly as a f orecasting tool to estimate cash available for debt reduction and other capital allocation alternatives. The reader is encouraged to evaluate ea ch of these adjustments and the reasons NRG considers them appropriate for supplemental analysis. Because we have mandatory debt service requirements (and other non - discretionary expenditures) investors should not rely on free cash flow before Growth investments as a measure of cash available for discretionary expenditures. Free Cash Flow before Growth Investment is utilized by Management in making decisions regarding the allocation of capital. Fr ee Cash Flow before Growth Investment is presented because the Company believes it is a useful tool for assessing the financial performanc e i n the current period. In addition, NRG’s peers evaluate cash available for allocation in a similar manner and
accordingly, it is a meaningf ul indicator for investors to benchmark NRG's performance against its peers. Free Cash Flow before Growth Investment is a performance measure and is not intended to represent net income (loss), cash from operations (the most directly comparable U.S. GAAP measure), or liquidity and is not necessarily comparable to similarly titled measures reported by other companies. NRG Business Update Business Update Financial Update Closing Remarks Appendix

 


